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On page 171, between lines 2 and 3, insert
the following: -

SEC. 924. STUDY AND REPORT ON THE USE OF NON-
BIODEGRADABLE PLASTIC.

(a) 8tUpY.—The Secretary of Defense
shall conduct a study in order to identify
the types of disposable plastic items that
are used by the Department of Defense in
fiscal yesr 1989, to determine the approxi-
mate quantity used annually and to deter-
mine which such items are biodegradable
and which such items are not biodegradable,

(b) RrerorT.—Not later than March .1,
1890, the Becretary of Defense shall submit
to the Committees on Armed Forces of the
Senate and of the House of Representatives
& report on the results of the study required
by subsection (a) and the feasibility of sub-
stituting agricultural commodity based blo-
degradable plastic items for nonbjodegrada-

ble plastic items identified in the study that

are needed by the Department of Defense.
The report shall include the following mat-
ters: .

(1) The availability of agricultural com-
modity based blodegradable plastic items
that are suitable substitutes for the nonblo-
degradable plastic items,

(2) Any additional cost that would result
from conversion to the use of such substi-
tutes over the cost of continued use of the
nonbiodegradable plastic items.

ROTH AMENDMENT NO. 2076

Mr. NUNN (for Mr. RorH) proposed
an amendment to the bill, S. 2355,
supra,; as follows:

On page 131, between lines 13 and 14,
insert the following:

SEC. 823. CONFLICT OF INTEREST REGULATIONS.

(8) In GenzrAL —Not later than 120 days
after the date of the enactment of this Act,
the Becretary of Defense shall issue regula-
tions that prohibit a contracting officer—

(1) from knowingly receiving any offer in
connection with a contract to be awarded by
the Department of Defense from an officer
or employee of the Federal Government or
from any business concern or other organi-
zation owned or substantially owned or con-
trolled by one or more such officers and em-
ployees; and

(2) from knowingly awarding such a con-
tract to—

(A) any person who, on either the date ot

. the award of the contract or the date on
which the department of Defense received
an offer from such person in connection
with such contract, is an officer or employee
of the Federal Government; and

(B) any business concern or other organi-
zation that, on either the date of the award
of the contract or the date on which the De-
partment of Defense received an offer from
such business concern or organization in
connection with such contract, 18 owned or
substantially owned or controlled by one or
more such offficers and employees.

(b) ExcrrrioNs.—The Secretary of De-
fense may include in the regulations issued

under subsection (a) such exceptions as he -

determines to be necessary in the interest of
national security.

KENNEDY AMENDMENT NO. 2077

Mr. NUNN (for Mr. KENNEDY) pro-
posed an amendment to the bill, S.
2355, supra; as follows:

On page 171, between lines 2 and 3, insert
the following new section:

SEC. . REPORT ON SMALL PATROL BOAT OF NAVY,

(a)FINDINGS.—Congress fihds that—

(1) on April 23, 1988, officials of the De-
partment of Defense announced that con-
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sideration was being given to the deploy-

- ment of United States Coast Guard vessels

to the Pergian Gulf for duty in conjunction
with the Navy; and

(2) according to public reports based on
statements from officials of the Department
of Defense, the Navy has a significantly in-

adequate number of small patrol boarts in-

the Navy fleet of ships.

(b) Rerort.—The Secretary of the Navy
shall submit a report to Congress within 60
days after the date of the enactment of this
Act regarding the capabflity of the Navy to
carry out missions requiring the use.of small
patrol boats. The Secretary shall include in
such report—

(1) an evaluation of the ability of the
Navy to carry out missions requiring the use
of small patrol boats that are less than 150
feet in length;

(2) a discussion of the contingencies that
would netessitate the use of small patrol
boats (of less than 150 feet in length) rather
than larger warships;

(3) a discussion of any plans the Navy has

_for eliminating the Navy's shortage of such

boats; and ~

(4) such recommendations as the Secre-
tary considers appropriate to strengthen the
capabilities of the Navy to carry out effec-
tively missions which would require the use
of such boats.

F
TRADEMARK PROTECTION ACT

DeCONCINI AMI%%JIB)MENT NO. 2078
7

Mr. BYRD (for Mr. DECONCINI) pro-
posed an amendment to the bill (S.
1883) to amend the act entitled “An
Act to provide for the registration and
protection of trademarks used in com-
merce, to carry out the provisions of
certain international conventions, and
for other purposes;” as follows:

On page 48, line 13, strike out “the generic
name’” and insert in lieu thereof “the gener-
ic name for the goods or services or a por-
tion thereof, for which it is registered.”.

NOTICE OF HEARING

. SPECIAL COMMITTEE ON AGING

Mr. MELCHER. Mr. President, I
would like to announce for the public
that the Special Committee on Aging
has scheduled g field hearing on kick-
backs in cataract surgery.

The - hearing will take place on
Monday, May 23, 1988, at 9 a.m., in the
Ceremonial Courtroom, Willlam F.
Green Federal Building, 6th and Arch
Streets, Philadelphia, PA. The hearing
will be chaired by the ranking minori-
ty member, Senator JoEN HEINZ.

For further information, please con-
tact Larry Atkins, minority staff direc-
tor, at [202] 224-4167.

AUTHORITY FOR COMMITTEES
TO MEET

COMMITTERE OK ARMED SERVICES

Mr. BYRD. Mr. President, I ask
unanimous consent that the Commit-
tee on Armed Services be authorized
to meet during the session of the
Senate on Friday, May 13, 1988, in
open session, to consider the nomina-
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tions of Gordon A. Smith, to be Assist-
ant Secretary of Defense for Com-
mand, Control, Communications and
Intelligence; the nomination of Mi-
chael P.W. Stone, to be Under Secre-
tary of the Army; and the nomination
of Alan Marshall Elkins, to be a
member of the Board of Regents of
the University of the Health Sciences.

The PRESIDING OFFICER. With-

out objection, it is 80 ordered.
COMMITTEE ON THE JUDICIARY

Mr. BYRD. Mr. President, I ask
unanimous consent that the Commit-
tee on the Judiciary, be -authorized to
meet during the session of the Senate
on Friday, May 13, 1988, to hold a
hearing on 8. 1250, Federal assistance
to State and local criminal justice pro-

grams,
The PRESIDING OFFICER. With-
out objection, it 18 s0 ordered.
COMMITTEE ON GOVERNMENTAL AFFAIRS
Mr. BYRD. Mr. President, I ask
unanimous consent that the Commit-
tee on Governmental Affairs, be au-
thorized to meet during the session of
the Senate on Friday, May 13, 1988, on
the subject of regulatory reform: nego-
‘tiated rulemaking.
The PRESIDING OFFICER. With-
.out objection, it is 80 ordered.
_SELECT COMMITTEE ON INDIAN AFFAIRS |
Mr. BYRD. Mr. President, I ask
unanimous consent that the Select
Committee on Indian Affairs, be au-
thorized to meet during the session of
the Senate on Friday, May 13, 1988, to
hold a markup on 8. 656, a bill to pro-
vide for Federal regulations of gaming
activities on Indisn lands, and for
other purposes.
The PRESIDING OFFICER. With-
out objection, it is so ordered.
SUBCOMMITTEE ON SOCIAL SECURITY AND
FAMILY POLICY
Mr. BYRD. Mr. President, I ask
unanimous consent that the Subcom-
mittee on Social Security and Family
Policy of the Committee on Finance
be authorized to meet during the ses-
sion of the Senate on May 13, 1988, to
hold a hearing on long-term status of
~ Social Security trust funds.
The PRESIDING OFFICER. With-
out objection, it is 8o ordered.

ADDITIONAL STATEMENTS

FETAL ALLCOHOL SYNDROME
AWARENESS WEEK

e Mr. CHILES. Mr. President, in
studying the high incidence of infant
mortality and low birthweight, I have
had the opportunity to visit a number
of neonatal clinics in this country. In
these clinics, specially trained teams
of physicians and nurses watch over
helpless infants who have been bormn
prematurely, underweight, or with
multiple disabilities. The tragedy Iis,
Mr. President, that many of these
birth defects could have been prevent-
ed.
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SEC. 20. AUTHORIZATION OF APPROPRIATIONS.

(a) There are authorized {0 be appropri-
ated for fiscal years 1988, 1689, 1990, 1991,
and 1992 such sxms az may be necessary for
carrying out the purposes and provisions of
the Trealy end this Act including—

(1) for fiscal years 1988, 1989, 1990, 1991,
and 1992, an amount sotl to exceed $350,000
annually to the Department of Commerce
Jor administrative expenses; and
. (2) for fiscal years 1988, 1989, 1890, 1991,
and 1992, an amount not to exceed $50,000
annually to the Department af State for ad-
ministralive expenses.

(b)Fund.sappmpﬁatedforthepurpmaf ’

the Treaty may be used notwithstanding
any af the provisions qf the Foreign Assist-
ance Act of 1961 (22 U.S.C. 2151 et seq.) or of
any Act that tmposes restric-
tions on the maintenance or use of cash
transfer assistance, which are inconsistent
with the provisions of the Treaty.
SEC. 21. EFFECTIVE DATE.

(a) Except as providéd in subsection (b) of
this section, this Act shall be effective on the
date on which the Trealy enters into force

Jfor the United States.

(dJ)(1) The quthorily to promulgaie regula-
tions pursuant to this Act shall be effective
on the date of enactment of this Act.

(2) Any regulation promulgaled pursuani -

to this Act shall not be effective before the
date on which the Treatyenten into force
Jor the United States.

The title was amended s0 as to read:
“A bill to implement the Treaty on
Fisheries Between the Governments
of Certain Pacific Island States and
the Government of the United States
of America.”

Mr. BYRD. Mr. President, I move to
reconsider the vote by which the bill
was passed. .

Mr. THURMOND. I move to lay
that motien on the table.

The motion to lay on the table was
agreed to.

MERCHANT MARINE DECORA-
TIONS AND MEDALS ACT

The PRESIDING OFFICER. The
clerk will state the bill by title.

The assistant legislative clerk read
as follows:

A bill (HR. 1430) to authorize decora-
tions, medals, and other recognition for
service in the U.8. Merchant Marine, and
for other purposes. .

There being no objection, the Senate
proceeded {o consider the bill.

The PRESIDING OFFICER. The
bill is before the Senate and open to
amendment.

If there be no amendment to be of-
fered, the question is on the third
reading and passage of the bill.

The bill (H.R. 1430) was ordered to a
third reading, was read the third time,
and passed.

Mr. BYRD. Mr. President, I move to
reconsider the vote by which the bill
was passed.

Mr. THURMOND. I move to lay
that motion on the table.

The motion to lay on the table was
agreed to.

TRADEMARK PROTECTION

Mr. BYRD. Mr. President, 1 ask
unanimous consent that the Senate
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proceed to the immediate consider-
ation of 8. 1883.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislat.ive clerk read
as follows:

A bill, 8. 1883, to amend the Act entitled
“An Act to provide for the registration and
protection of trademarks used in commerce,
to carry out the provisions of certain inter-
national conventions, and for other pur-
posen.”’ . o .

The PRESIDING OFFICER.. Is
there objection to the present .consid-
eration of the bill?

- ‘There being no objection, the Senate
proceeded to consider the bill which
had been reported from the Commit-
tee on the Judiciary, with an amend-
ment to strike all after the enacting
clause and insert in lieu thereof, the
following:

. . 8. 1883 =
That this Act may be cited as the “Trade-
mark Law Revision Act of 1988".

SEc. 2. For purposes of this Act, the Act en-
titled “An Act to provide for the registration
and protection af trademarks used {n com-
merce, to carry out the provisions of certain
international .conventions, and for other.
purposes” shall be referred to as the “Trade-
mark Act of 15946".

Sec. 3. Section 1 of the Trademark Act of
1946 (15 U.S.C. 1051) is amended by—

(1) inserting a section heading before sec-
tion 1 to read as followa:

“REQUIREMENTS FOR APPLYING TO REGISTER

TRADEMARKS ON THE PRINCIPAL REGISTER™;

(2) striking out ‘“may register his” in the
matter before subsection (a) and inserting
in lieu thereaf ““may apply to register his’;

(3) redesignating paragraphs (1)-(2), and
(3) of subsection (a) as subparagraphs (A),
(B), and (C), respectively;

(4) redesignating subsections (a), (bJ), and
fc) as paragraphs (1), (2), and (3), respec-
tively;

(5) inserting “(a)” after “SECTION 1.”;

(6) striking out “applied to” in subsection
(a)(1)(A), as redesignated herein, and insert-
ing in lieu thereaf “used on or in connection
with’;

(7) striking out.“actually” in subsection
(a)(1)(C), as redesignated herein;

(8) striking out ‘filing” in subsection
(a)(2), as redesignated herein, and inserting
in lieu thereof “prescribed’; and

(9) adding at the end thereof the following:

“tb) A person who has a bona flde inten-
tion to use a trademark in commerce, such
iniention to reflect the good faith circum-
stances relating to the intended use, may
apply to register the trademark under this
Act on the principal register hereby estab-
lished:

“{1) By filing in the Pateni and Trude-
mark Office—

“fA) a written application, in such form
as may be prescribed by the Commissioner,
verified by the applicant, or by a member of
the firm or an officer of the corporalion or
association applying, specifyving applicant’s
domicile and citizenship, applicant’s bona
fide intention to use the mark in commerce,
the goods in connection with which the ap-
plicant has a bona fide intention to use the
mark and the mode or manner in which the
mark is intended to be used in connection
with such goods, and including a statement
to the effect that the person making the veri-
fication believes himaself, or the firm, corpo-
ration, or association in whose behalf he
makes the verification, is entitled to use the
mark in commerce, and thal no other
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on, firm, corporation, or association, to
thebectofhi:knowledaeandbdidhuthe
right to use such mark in commerce either
in the identical form thereaf or in such near
resemblance thereto as to be likely, when
used on or in connection with the goods of
such other person, to cause confusion, or to
cause mistake, or to deceive. However, with
the exception of applications filed pursuant
to section 44 of this Act, no mark shall be
registered until the applicant has met the re-
quirements of section 13(b)(2) hereaf; and

“(B) a drawing of the mark."

“2) By paying in the Patent and Trade-
mark Office the prescribed fee.

“(J)vanplyinawuhmchrulaormu-
lations, not tnconsistent with law, as may
be prescribed by the Commissioner.

“fc) At any time during ezamination of.an
application filed under subsection (b), an
applicant who has made use of the mark in
commerce may claim the benefits thereaf for
purposes of this Act, by amending his appli-
cation to bring it into conformity with the
requirements aof subsection (a).”. .

Skc. 4. Section 2 af the Trademark Act of
1946 (U.S.C 1052) is-amended—

(1) by amending subsection (d) to read as

?i

resull of their concurrent lawful use in com-
merce prior to (1) the earliest of the filing
dates of the applicatiorns pending or of any
registration {ssued under this Act; or (2)
July 5, 1947, in the case of registrations pre-
viously issued under the Act of March 3,
1881, or February 20, 1905, and conlinuing
in full force and effect or that dale; or (3)
July 5, 1947, in the case of applications filed
under the Act of February 20, 1905, and reg--
istered after July 5, 1947. Use prior to the
filing date of any pending applicalion or a.
registration shall not be required when the
owner of such applicetior or registration
consents to the grant of a concurrent regis-
tration to the applicant. Concurrent regis-
trations may also de {ssued by the Commis-
sioner when a court of competent jurisdic-
tion has finally determined that more than
one person is entitled to use the same or
similar marks in commerce. In issuing con-
current registrations, the Commissioner
shall prescribe conditions and limitations
as to the mode or place of use of the mark or
the goods on or in connection twith which
such mark is registered to the respective per-
sony;’;

(2) in subgection f(e) by striking out “ap-
plied to” each place it appears and inserting
in lieu thereaf “used on or in connection
with’; and

(3) in subsection (f) by—

(A) striking out “applied to” and inserting
in lieu thereof ‘“‘used on or in connection
with™, and

(B) striking out ‘five years” through the
end of the subsection and inserting in lieu
thereof ‘five years next preceding an offer of
proof by the applicant.”’
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SEC. 5. Section 3 of the Trademark Act of
1946 (15 U.S.C. 1053) is amended by—

(1) striking outl “used in commerce” in the
first sentence;

(2) striking out “, ercept when” through
“mark i3 used” in the first sentence; and

(3) striking out the second sentence.

SEC. 6. Section 4 of the Trademark Act of
1946 (15 U.S.C. 1054) is amended by—

(1) striking out “origin used in com-
merce,” and inserting in lieu thereof
“origin,

(2) striking out “except when” in the first
sentence and inserting in lieu thereof
“except in the case of certification marks
when’; and

(3} striking out the second sentence.

SEC. 7. Section 5 of the Trademark Act of
1946 (15 U.S.C. 1055) is amended by adding
at the end thereof the following: “First use of
a mark by a person, which use is controlled
by the registrani or applicant for registra-
tion of the mark in respect to the nature and
quality of the goods or services, shall inure
to the benefit of the registrant or appli-
cant.”.

Skc. 8. Section 6fb) of the Trademark Act
of 1946 (15 U.S.C. 1056(b)) is amended by
striking out ‘(d)” and inserting in lieu
thereof “te)”.

-+ Sec. 9. Section 7 of the Trademark Act of
1946 (15 U.S.C. 1057) is amended by—
(1) amending subsection (b) to read as fol-

“tb) A certificate of registration of a mark
upon the principal register provided by this
Act shall be prima facie evidence of the va-
lidity aof the registered mark and of the regis-
tration thereaf, of the registrant’s ownership
of the mark, and of the registrant’s exclusive
right to use the registered mark in commerce
on or in connection with the goods or serv-
ices specified in the certificate, subject to
;znr .condilions or limitalions stated there-
n.’l'

2) redaiynatino subsections f¢), (d), fe),
(f), and (g) as subsections id), le) 1), (9),
and (hJ, respectively;

(3) inserting bctween subsection (b) and
subsection (d), as redesignated herein, the

Jollowing: .

“fe) Contingent on the registration of a
mark on the principal register established
herein, the filing of the application to regis-
ter such mark shall constitute constructive
use of the mark, conferring a right of priort-
ty, nationwide in effect, on or in connection
with the gpoods or services specified in the

" registration against any other person except
Jor a person whose mark has not been aban--
doned and, who prior to such filing—

(1) has used the mark;

“(2) has filed an application to register the
mark on the principal register and that ap-
plication is pending ar has resulted in regis-
tration of the mark on the principal register;
or .

“(3) has filed a foreign application to reg-
ister the mark on the basis of which he has
acgquired a right of priorily by the timely
Sling under section 44(d) of an application
to register the mark on the principal register
and that application is pending or has re-
sulted in registration of the mark on. the
principal register.”;

(4) amending subsection (d), as redesig-
nated herein, by striking out ‘fee heretn pro-
vided” and inserting in licu thereaf “pre-
scribed fee”;

(5) amending subsection (f), as redesignat-
ed herein, by siriking out ‘fee required by
law” and inserting in lieu thereof “pre-
scribed fee’; and

16) amending subsection (h), as redesig-
nated herein, by striking out “required fee”
and inserting in liew t.hcreof “prescrided
See”

Sxc. 10. Section 8(a) of the Trademark Act
af 1946 (15 U.S.C. 1058a) is amended by—

.
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(1) striking out “twenty” and inserting in
lieu thereof “ten’; and

r2) striking out “showing that said mark
is in use in commerce or showing that its”
and inserting in lieu thereof “‘setting forth
those goods or services reciled in the regis-
tration on or in connection with which the
mark i3 in use in commerce and having at-
tached thereto a specimen or facsimile show-
ing current use of the mark, or showing that
any”.

Skc. 11. Section 9(a) of the Trademark Act
of 1946 (15 U.S.C. 1059(a)) is amended by
striking out “twenty” and inserting in lieu
thereof ““ten”.

SEc. 12. Section 10 of the Trademark Act of
1946 (15 U.S.C. 1060) is amended to read as
Jollows:

“ASSIGNMENT AND GRANT OF SECURITY INTEREST

“SEC. 10. (a) A registered mark or a mark
Jor which application to register has been
filed shall be assignable with the goodwill of
the business in which the mark is used, or
with that part of the goodwill of the business
connecled with the use of and symbolized by
the mark. However, no application to regis-
ter a mark under section 1(b) shall be as-
signable prior to the filing of the

verified
statement of use under secifon 13(bj(2), .

except to a successor to the business of the
applicant, or portion thereof, to which the
mark pertains.

“(b)(1) A security interest in a registered
mark, or @ mark for which an application
Jor registration has been filed under section
1(b) or subsection (d) or (e) of section 44,
may be obtained and will be superior to any
interest subsequently granted to a third

provided—

party,

“{A) the paerty granted the security interest
obtains a security interest in the goodwill of
the business in which the mark is used, or
with that part of the goodwill of the business
connected with the use af and symbolized by
the mark; and

“(B) notice of such interest is filed in the
Patent and Trademark Qffice—

“(i) within ten days after the interest is
granted if the interest pertains to a regis-
tered mark or {f it pertains to a mark which
is the subject of an application for registra-
tion under section 1/b) or subsection (d/ or
{e) of section €44, or

“(il) within four months afler the mark is

debtor to assign the mark to—
“(A) a transferee who 1is
signed that part of the poodwill of the busi
ness connected with -
or

ly engage in the business to which the mark
relates, provided that the secured party
either subsequently in the business

. mark for ten days after receipt of the consid-
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eration by the transferor and will then lapse
unless a financing statement or other docu-
ment is filed as requtred by appropriate
State law.

“fc) In any assignment of or grant of a se-
curity interest in a mark it shall not be nec-
essary to include the goodwill of the busi-
ness connecled with the use of and symbol-
ized by any other mark used in the business
or by the name or style under which the
business is conducted.

“td) Assignments and grants of securily
interest shall be by instruments in writing
duly executed. Acknowledgment shall be
prima facie evidence af the execution of en
assignment or a grant of a securily interest
and when recorded in the Patent and Trade-
mark Office the record shall be prima facie
evidence of erecution. An assignment of or
grant of a security interest in a mark shall
be void as against any subsequent purchaser
or other entity being granted an interest for
a valuable consideration withoul notice,
unless recorded in the Patent and Trade-
mark Office—

“(1) within three months after the date
thereof or prior to such subsequent purchase
in the case of an assigament, or

“(2) pursuant to the provisions of subsec-
tion (b)(1)(B) or prior to the subsequent
filing of a conflicting interest, whichever is
later, in the case of the grant of any security
interest.

‘“(e) A separate record of docments sub-
mitted for recording under this section shall
be maintained in the Patent and Trademark
Office. Such record shall include any release,
cancellation, discharge, or satisfaction re-
lating to any conveyance or other instru-
ment affecting title to or any intlerest in a
registered mark or a mark for which appli-
cation to register has been filed.

“(f) An assignee or holder of a securily in-
terest not domiciled im the United Siates
shall be subject to and comply with the pro-
visions of section 1(d) of this AcL™

Skc. 13. Section 12(a) of the Trademark
Act of 1946 (15 U.S.C. 1062a) is amended
by—

(1) striking out “fee herein provided” and
inserting in lieu thereaf “prescribed fee’;
and .

(2) striking out “to registration, the” and
inserting in liew thereof “to regisiration, or
would be entitled to registration upon the
acceptance of the statement of use pre-
scribed in section 13(b)(2) of this Act, the™.

SxC. 14. Section 13 of the Trademark Act of
1946 (15 U.S.C. 1063) is amended dby—

(1) inserting “fa)” before “Any person™;

(2) siriking out “required fee” and iuert
ing in lieu thereaf “prescribed fee™; and

(3) adding at the end thereqfﬂtejbuowtno:

“1b) Unless registration is successfully op-

*(1) a mark entitled to repistration on the
principal register based on an application
Jfiled under section 1fa) or pursuant to sec-
tion 44, shall be registered in the Patent and

‘Trademark Office, and a certificate of regty-

tration issued, and notice of the registration
shall be published in the Official Gazette of
the Patent and Trademark Office; or

Jollowing the date af the notice of
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ices specified in the notice of allowance on
or in connection with which the mark 1is
used in commerce and the mode or manner
in which the mark is used in connection

“{A) The time for filing the statement of
use shall be extended for an additional siz-
month period upon written request of the

ed prior to the erpiration of the extended
period and accompanied by a verified state-

ment that the applicant has a continued
bona fide intention to use the mark in com-
merce and specifiring those goods or services
identified in the most recent extension for
which the applicant has a continued bona

companied by payment af the prescribed fee.

“AB) The Commissioner shall notify any
applicant who files a statement of use aof the
acceptance or refusal thereof and, if a refus-

of use.

“4C) The fallure to timely file a verified
statement of use shall resull in abandon-
ment aof the application.”.

SEC. 15. Section 14(c) of the Trademark
Act of 1946 (15 U.S.C. 1064(c)) is amended to
read as follows:

“fc) at any time if the registered. m.ark be-

the

name for less
ices for which it iz registered, a petition
cancel the registration fo
or services may be filed.
shall not be deemed to be the generic name
of goods or services solely because such mark
is also used as a name of or to identify a
unique product or service. The primary sig-
nificance of the registered mark to the rele-
vant public rather than purchaser moliva-
tion shall be the test for determining wheth-
er the registered mark has become the gener-
ic name of goods or services on or in connec-
tion with which it has been used; or”’.

SEC. 16, Section 15(4) of the Trademark
Act of 1946 (15 U.S.C. 1065(4)) is amended
by striking out the common descriptive
name af any article or substance, patented
or otherwise and inserting in lieu thereof
“the generic name”’

g
Y
%

SEC. 17. Section 16 of the Trademark Act of

1946 (15 U.S.C. 1066/ i3 amended dy striking
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out “applied to the goods or when used in
connection with the services” and inserting
in lieu thereaf ‘“used on or in connection
with the goods or services”’.

Sec. 18. Section 18 of the Trademark Act of
1946 (15 U.S.C. 1068) is amended by—

(1) striking out “or restrict’” and {nserting
in lieu thereaf “the registration, in whole or
in part, may modify the application or reg-
istration by Umiting the goods or services
specified therein, may otherwise mtrtct or
reclify with respect to the register’;

(2) striking out “or” before “may n:fuse"'

and

(3) adding at the end ﬂm-eofthcfollawing:
“However, no final judgment shall be en-
tered in favor of an applicant under section
1(b) prior to the mark being registered, if
such applicant cannot prevail without es-
tablishing constructive use pursuant to sec-
‘tion 7(c).”.

SEc. 19. Section 19 of the Trademark Act of
1946 (15 U.S.C. 1069/ is amended by striking
out the second sentence.

SEC. 20. Section 21 of the Trademark Act of
1946 (15 U.S.C. 1071) is amended—

(1) in subsection (a), by striking out “sec-
tion 21(b)” each place it appears and insert-
ing in lieu thereasf “subsection (b)";

(2) in subsection (a), by striking out “sec-
tion 21(a)(2) hereof” and inserting in lieu
thereof “paragraph (2) of this subsection”;

(3) in subsection (a)(4), by adding at the
end thereof the following: “However, no
Sinal judgment shall be entered in favor of
an applicant under section 1(b) prior to the
mark being registered, if such applicant
cannot prevail tithoul establishing con-
structive use pursuant to section 7(c).”.

. (4) in subsection (), by striking out “sec-
tion 21{a)” each place it appears and insert-
ing in lieu thereaf “subsection (a)”;

(5) in subsection (b)(1), by adding at the
end thereaf the jollowing: “However, no
Sfinal fudgment shall be entered in favor af
an applicant under section 1(d) prior to the
mark being registered, if such applicant
cannot prevail without establishing con-
structive use pursuant to section 7(c).”.

(6) in subsection (bJ)(3), by amending the
JSirst sentence of such paragraph to read as

ollows. :

“(3) In any case where there is no adverse
party, a copy of the complaint shall be
served on the Commissioner, and, unless the
court finds the expenses Lo be unreasonable,
all the expenses of the proceeding shall be
paid by the party bringing the case, whether
the final decision is in favor of such party
or not.”.

SEC. 21. Section 23 of the Trademark Act of
1846 (15 US.C. 1091) i3 amended by—

(1) inserting ‘(a)” before “In addition” in
the first paragraph;

(2) inserting “(b)"” before “Upon the” in
the second paragraph;

(3) inserting ‘(c)” before “For the pur-
poses” in the third paragraph;

(4) striking out “paragraphs (a),” in sub-
section (a), as designated herein, and insert-
ing in lieu thereof “subsections (a),”’;

(5) striking out ‘have been in lawful use
in commerce by the proprietor thereof,
upon” in subseclion (a), as designated
herein, and inserting in lieu thereof “are in
use in commerce by the owner thereof, on’

(6) striking out ‘for the year preceding the
filing of the application” in subsection (a),
as designated herein,

{7) inserting before “section 1" in subsec-
tion (a), as designated herein, the following:
“subsections (a) and (d) of”’;

(8) striking out ‘fee herein provided” in
subsection (b), as designated herein, and in-
serting in lieu thereof “prescribed fee’; and

(9) striking out the last paragraph.

SEeC. 22. Section 24 of the Trademark Act of
1946 (15 U.S.C. 1092) is amended by—
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(1) striking out ‘veriﬁed" in the second
sentence; -

(2) striking out “was not entiaed to rea'u
ter the mark at the time of his application
Jor registration thereof,” and inserting in
lieu thereaf “is not entitled to registration,’s

(3) striking out “is not used by the regis-
trant or’; and

(4) adding at the end thereof the following:
“However, no final fudgment shall be en-
tered in favor of an applicant under section
1(b) prior to the mark being registered, if
such applicant cannot prevail without es-
tablishing constructive use pursuant to sec-
tion 7(c).”.

SEC, 23 Section 26 of the Trademark Act of
1946 (15 U.S.C. 1094) is amended by— .

(1) inserting “1(b),” after “sections’; and

(2) inserting “2(c),” after “7(b)".

SEc, 24. Section 27 of the Trademark Act of
1848 (15 U.S.C. 1095) is amended by adding
at the end thereof the following: “The filing
of an application to register a mark on the
supplemental register, or registration of a
mark thereon, shall not constitule an admis-
sion that the mark is not eligible for regis-
tration on the principal register established
herein.”.

SEc. 25. Section 29 of the Trademark Act of
1946 (15 U.S.C. 1111) is amended by :triking
out “as used”,

SEC. 26. Section 30 of the Trademark Act of
1946 (15 U.S.C. 1112) is amended by—

(1) inserting “or mat:trant 's” after “appli-
cant's’;,

{2) striking out "mav file an appucation
and inserting in lieu thereof “may apply’;

{3) striking out “poods and services upon
or in connection with which he is actually
using the mark:"” and inserting in lieu there-
of “goods or services on or in conneclion
with which he is using or he has a bona fide
intention to use the mark in commerce:’;
and

(4) by amending the proviso to read: “Pro-
vided, That when the Commissioner by regu-
lation permits the filing of an application
Jor the reyistration of a mark for goods or
services which fall within a plurality of
classes, a fee equaling the sum of the fees for
filing an application in each class shali be
paid, and the Commissioner may issue a
single certiﬁcute of registration for such

mark.”

SEc. 27. Sectton 31 of the Trademark Act of
1946 (15 US.C. 1113) is amended by—

(1) striking out “Secrron 31. FEes™; and

(2) inserting “Sxc. 31.” before “(a)”’.

Skc. 28. Section 32(2) of the Trademark
Act af 1946 (15 U.S.C. 1114(2)) is amended
by striking oul ‘“injunction” and inserting
in lieu thereof ‘“injunctive”,

SEC. 29. Section 33(a) of the Trademark
Act of 1946 (15 U.S.C. 1115(a)) is amended
by—

(1) inserting “the validity of the registered
mark and of the registration thereof, of the
registrant’s ownership of the mark, and of
the” after “prima facie evidence of’’;

{2) inserting “or in connection with” after
‘“4n commerce on’;

(3) striking out ‘‘an opposing party” and
inserting in lieu thereaf “‘another person’;
and

(4) inserting *, including those set forth in
subsection (b),” after “or defect”.

SEC. 30. Section 33(b) of the Trademark
Act of 1946 (15 U.S.C. 1115(b)) is amended
by—

(1) amending the matter in subsection (b)
before paragraph (1) to read as follows:

“(tb) To the extent that the right to use the
registered mark has become incontestable
under section 15, the registration shall be
conclusive evidence qf the validity of the
registered mark and of the registration
thereaf, of the registrant’s ownership of the
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mark, and of the registrant’s exclusive right
to use the registered mark in commerce.
Such conclusive evidence shall relate to the
exclusive right to use the mark on or in con-
nection with the goods or services specified
tn the affidavit filed under the provisions of
section 15 or, f fewer in number, the renew-
al application filed under the provisions of
section 9 hereof, subject to any conditions or
limitations in the registrution or in such of-
fidavit or renewal application. Such conclu-
sive evidence of the right to use the regis-
tered mark shall be subject to proof of in-
Jringement as defined in section 32, and
shall be subject to the following defenses or
defects:’;

(2) striking out “services in’ in paragraph
(3} and inserting in lieu thereaf “services on
orin”;

(3) striking out “trade or service” in para-
graph (4);

(4) striking out “lo users” in paragraph
(4);

(5) striking out “registration af the mark
under this Act or” in paragraph (5) and in-
serting in leu thereof “(A) the date of con-
structive use of the mark established pursu-
ant to sectiom 7(c), or (B) the registration of
the mark under this Act {f the application
for registration is filed prior to the effective
date of the Trademark Law Revision Act of
1988, or (C)”: and
-+ (6) adding at the end of the subsection, the
Sollowing:

“In addition, equitable principles, including
laches, estoppel, and acgquiescence, where ap-
plicable, may be considered and applied,”.

Skc. 31. Seclion 34 of the Trademark Act of
1946 (15 U.S.C. 1116) is amended—

(1) in subsection (a) by—

(A) striking out ‘‘of the registranf of a.

mark registered in the Patent and Trade-

mark Office” and inserting in lieu thereaf
“protected under this Act”; and

(B) adding at the end thereqf the follow-

ing:
“However, no final fudgment shall be en-
tered in favor of an applicant under section
1(b) prior to the mark being registered, if
such applicant cannot prevail without es-
tablishing constructive use pursuant to sec-
tion 7(c).”; and -

(2)in :u.bsectwﬂ fc) by—

(A) striking out “proceeding arising”™ and
inserting in lieu thereof “proceeding involo-
ing a mark registered™ and

(B)_ striking out ‘“decision is rendered,
appeal taken or a decree issued”™ and insert-
ing in lieu thereof :fudgmentuenteredor
an appeal is taken”™.

Szc. 32. Section 35(a) of the Trademark
Act of 1946 (15 U.S.C. 1117(a)) is amended
by striking out “aof the registrant of @ mark
registered in the Patent and Trademark
Office” and inserting in liew thereof “pro-
tected under this Act™.

SEC. 33. Section 38 of the Trademark Act of
1946 (15 U.S.C. 1118) is amended by—

(1) striking out “of the registrant of a
mark registered in the Patent and Trade-
mark Office” and inserting in lieu thereaf

“protected under this Act™; and
. (2) striking out “registered mark” and in-
serting in lieu thereof “mark™.

Sec. M. (aJSectionJSqudeemark
Act of 1946 (15 U.S.C. 1121) is redesignated
as subsection (a) of section 39 bv inserting
“(a)” after “Skc. 39.%.

(b) Section 3%a of the Trademark Act of
1946 (15 ‘U.S.C. 1121a) is redesignated as
subseclion (b) of section 39 by striking out
"Sbsc. 39a.” and inserting in lieu thereqf
v -

fc) Subsection (b)afwction.ts, a:radetia-
nated herein, is amended by striking out
“servicemarks” each place il appears and
inserting in lieu thereof “service marks™,. .|
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SEC. 35. Section 43(a) of the Trademark
Act of 1946 (15 U.S.C. 1125(a)) is amended to
read as follows:

“fa)(1) Any person who uses in commerce
on or in connection with any goods or serv-
ices, or any container for goods, any word,
term, name, symbol, or device or any combi-
nation thereof, or who shall engage in any
act, trade practice, or course of conduct in
commerce, which—

“(A) is likely to cause confusion, or to
cause mistake, or to deceive as to the affili-
ation, connection, or- association of such
person with another, or to the origin, spon-
sorship, or approval of his goods, services, or
commercial activilies by another; or

“{BJ) by use of a false designation of origin
or of a false or misleading descriplion or
representation, misrepresents the nature,
charucteristics, or qualities of his or another
person’s goods, services, activi-
ties or their geographic origin,
shall be liable tn a civil action by aeny
person who believes that he is or is likely to
be damaged by such action.

(2) The relief provided in this subsection
shall be in addition to and shall not affect
those remedies otherwise available under
this Act, under common law, or pursuant to
any statute of the United Stales: Provided,
That nothing in this subsection shall be con-
strued so as to preempt the furisdiction of
any State to grant relief in cases of unfair
competition.”.

SEC. 36. Section 43 of the Trademark Act of
1946 (15 U.S.C. 1125) is amended by adding
at the end thereof the following new subsec-
tion:

“fc)(1) The owner of a famous mark regis-
tered under the Act of March 3, 1881, or the
Act of February 20, 1905, or on the principal
register established herein shall be entitled,
subject to the principles of equily, taking
into account, among other things, the good
faith use of an individual’s name or an in-
dication aof geographic origin, to an infunc-
tion against another person’s wse in com-
merce of a mark, commencing after the reg-
istrant’s mark becomes famous, 1which
causes dilution of the distinctive qualily of
the registrant’s mark, aad to oblain such
other relief as is provided in this subsection.
In determining whether a maerk is famous
and has distinctive quality, a cowurt shall
ttgeimah the following and other relevant fac-

“(A) whether the mark is tnherently dis-
tinctive or has become distinctive through
substentially exclusive and conlinuous use;

“(B) whether the duration and extent of
use of the mark are substantial;

“(C) whether the duration and extent of
advertising and publicily of the mark are
substantial;

‘D) twhether the geographical ertent of
the trading area in which the mark is used
is substantial;

-“(E) whether the mark has substantial
renown in its and the other person’s trading
area and channels of trade; and

“(F) whether the same or similar marks
are being used substantially by third parties.

“(2) The regisirant shall be entitled only to

trant’s reputation or to cause dilution af the
registrant’s mark. If such willful intent is
proven, the registrant shall also be entitled
to the remedies set forth in sections 35(a)
and 36 hereof, subject to the discretion of the
court and the principles of equity.

“(3) Ownership of a valid registration
under the Act of 1881 or the Act of 1905 or
on the principal register established herein
shall be a complete bar to an action biought

. byanotherpenon, under the commaon law or
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statute of a State, seeking to prevent dilu-
tion af the distinctiveness of a mark, label,
or form of advertisement.”.

SEC. 37. Section 44 af the Trademark Act of
1946 (15 U.S.C. 1126} is amended—

(1) by striking out ‘fees herein prescribed”
in subsection (a) and inserting in lieu there-
of ‘‘fees required herein”;

(2) by striking out “paragraph (b)” each
place it appears and inserting in lieu there-
of “subsection (b)’;

(3) in subsection (d) by siriking out ‘sec-
tions 1, 2, 3, 4, or 23” and inserting in lieu
thereof “section 1, 3, 4, 23, or 44(e)”;

(4) in subsection (d)(2) by striking oul
‘“but use in commerce need not be alleged”
and inserting in lieu thereof “including a
statement that the applicant has a dona fide
intention to use the mark in commerce’;

(5) in subsection (dJ)(3), by striking out
“foreing” and inserting in leu thereof ‘for-
eign’;

(8) in subsection (e) by adding af the end
thereof the following: “The application must
state the applicant’s bona fide intention to
use the mark in commerce, bul use in com-
merce shall not be reguired prior to registra-
tion.”; and

(7) in subsection (f), by striking out “para-
graphs (c), {d),” and inserting in lieu thereaf
“subsections (c), (d),"”.

SEC. 38. Section 45 of the Trademark Act of
1946 (15 U.S.C. 1127) i3 amended by—

(1) amending the paragraph defining “re-
lated company” to read as follows:

“The term ‘related company’ means any
person whose use of a mark is conirolled by
the owner of the mark in respect to the
nature and quality of the goods or services
on or in connection with which the mark is
used.”; ’

(2) amending the -paragraph defining
“trade name” and ‘‘commercial name” to
read as follows:

“The terms ‘trade name’ and ‘commercial
name’ mean any name used by a person to
identify his business or vocation.”;

(3) amending the para.graph deﬁning
“trademark” to read as follows:

“The term ‘trademark’ mears any word,
name, symbol, or device or any combination
thereof used by a person, or which a person
has a bona fide intention to use in com-
merce and for which he applies for registra-
tion on the principal register established by
this Act, to identify and distinguish his
goods, including a unigue product, from
those of others and to indicale the source of
the goods, even if that source is unknown.”;

(4) amending the paragraph defining
“service mark™ to read as follows:

“The term ‘service mark’ medans any word,
name, symbol, or device or any combinalion
thereaf used by a person, or which a person
has a bona fide intlention to use in com-
merce and for which he applies for registra-
tion on the principal register established by
this Act to identify and distinguish the
services of one person, including a unique
service, from those of others and to indicate
the source of the services, even if that source
is unknown. Titles, characler names, ard
other distinctive features of radio or televi-
sion programs may be registered as service
marks notwithstanding that they, or the pro-
grama, may advertise the goods of the spon-
sor.’s

(5) amending the paragraph defining “cer-
tification mark” to read as follows:

“The term ‘certification mark’ means any
word, name, symbol, or device or any combi-
nation thereaf used by a person other than
its owner, or for which there is a bona fide
intention for such use in commerce through
the filing of an application for regisiration
on the principal register established by this
Act, to certify regional or other origin, male-
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rial, mode of manufacture, quality, accura-
¢y, or other characteristics of such person's
goods or services or that the work or labor
on the goods or services was performed by
members of a union or other organization.”;

'(6) amending the paragraph defining "col
lective mark” to read as follows:

‘“The term tolective mark’ means a trade-
mark or service mark used by the members
of a cooperulive, an association, or other
collective group or organization, or which
such entily has a bona fide intention to use
in commerce and for. which it applies for
registration on the principal register estab-
Hshed by this Act, and includes marks indi-
cating membership in a union, an associa-
tion, or other organization.”;

(7) amending the paragraph defining
‘“mark” to read as follows: '

“The term ‘mark’ includes any trademark,
service mark, collective mark, or certifica-
tion mark.”; ' .

(8) amending the matier which appears
belween the paragraph defining ‘“mark”,
and the paragraph defining ‘“colorable imi-
tation” to read as follows:

- “The term ‘use in commerce’ means use of
a mark in the ordinary course of trade, com-
mensurate with the circumstances, and not
made merely to reserve a right in a mark,
For purposes of this Act, a mark shall be

deemed to be in use in commerce (1) on.

-goods when it is placed in any manner on
the goods or their containers or the displays
associated therewith or on the tags or labels
affired thereto, or if the nature of the goods
makes such_ placement impracticable then
on documents associated with the goods or
their sale, ‘and the goods are sold or trans-
ported in commerce, and (2) on services
when it i3 used or displayed in the sale or
advertising of services and the services are
rendered in commerce, or the services are
rendered in more than one State or in this
and a foreign country and the person ren-
dering the services i3 engaged in commerce
in connection therewith.

“A mark shall be deemed to be ‘aban-
doned’—

“(1) when its use has been discontinued
with intent not to resume. Intent not to
resume may be inferred from circumstances.
Nonuse for two conseculive years shall be
prima facle evidence of abandonment. "'Use’
means use made in the ordinary course aof
trade, commensurale with the circum-
stances, and not made merely to reserve a
right in a mark; or

“12) when any course of conduct of the
owner, including acts of omission as well as
commiasion, causes the mark to become the
generic name for the goods or services or
otherwise to lose its significance as a mark.
Purchaser motivation shall not be a test for
determining abandonment under this sub-
paragraph.

“The term ‘dilution’ means the material
reduction of the distinctive quality of a
Jamous mark through use of the mark by an-
other person, regardless of the presence or
absence of (1) competilion between the users
of the mark, or (2) likelthood of confusion,
mistake, or deceplion arising from that

SEC. 39. The Trademark Act of 1946 is
amended by adding at the end thereof the
Jollowing:

“SEc. 51. AU certificates of registration
based upon applications for registration
pending in the Patent and Trademark Office
on the effective date of the Trademark Law
Revision Act aof 1988 shall remain in force
Jor a period of 10 years.”.

SEC. 40. This Act and the amendments
made by this Act shall become effective on
the date one year afier the date of enactment
of this Act
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©  AMENDMENT MO. 3078

_Mr. BYRD. Mr. President, on behalf
of Mr. DEConcINI, I send a technical
amendment to the desk.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The S8enator from West Virginia [Mr.
Brep] for Mr. DeConcrni, proposes an
amendment numbered 2078: '

On page 48, line 13, strike out “the generic
name’ and insert in lieu thereof “the gener-
ic name for the goods or services or & por-
tion thereof, for which it is registered.”.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

The amendment (No. 2078) was
agreed to.

Mr. DeCONCINIL. Mr. President, I
am pleased that the Senate has waived
the 2-day rule in order to expeditious-
ly consider this important bipartisan
bill S. 1883, the Trademark Law Revi-
sion Act of 1988. I ask unanimous con-
sent that the Senate adopt 8. 1883 as
reported by the Senate Judiciary Com-
mittee.

The purpose of 8. 1883, Trademark
Law Revision Act of 1988, is to amend
the Trademark Act of 1946.to bring it
up to date with present day business
practices and realities. The legislation
improves the act’s protection of the
public from counterfeit, confusion and
deception, increases the value of the
Federal trademark registration system
for U.S. companies, and removes the
current preference for foreign compa-
nies applying to register.

Mr. President, S. 1883 represents the
first overall revision of the Federal
trademark statute, the Lanham Act,
since the act was adopted in 1946.
Many of the revisions are substantive
and will have a significant impact on
U.S. trademark law. Others are of a

technical nature, serving only to cor--

rect deficiencies and inconsistencies in
the Lanham Act’s language. Impor-
tantly, none of the amendments con-
tained in S. 1883 alter the stated pur-
poses of the Lanham Act or conflict
with Congress’ intent when it passed
the act more than 40 years ago. In
sum, 8. 1883 modernizes the Federal
trademark statute while preserving its
balanced protection of business {trade-
mark owners] and the public {consum-
ersl.

Mr. President, S. 1883, the Trade-
mark Law Revision Act of 1888, repre-
gents the culmination of thousands of
hours of work over the past 2% years.
The bill is based on the results of a
study conducted by the U.S. Trade-
mark Association's Review Commis-
sion. The Commission’s comprehensive
review of the policies and components
of the trademark system included an
exhaustive questionnaire to the trade-

mark community, extensive study of .
_specific topics by committees, and

open debate at annual meetings. Hun-
dreds of trademark owners and practi-
tioners, more than 50 organizations,
government officials in the United
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Stabes and abroad, and eminent schol-
ars in the fields of constitutional, com-
mercial, trademark, and unfair compe-
tition - law contributed their views.
When the study was completed the
Commission produced a lengthy report
of its findings and recommended legis-
lative changes in the trademark
system.

8. 1883, as I introduced it on Novem-
ber 19, 1987, encompassed those rec-
ommendations. The Subcommittee on
Patents, Copyrights, and Trademarks
held a hearing on the bill on March
15, 1988, and heard testimony from
trademark associations, individual -
trademark experts, and trademark
owners such as Mrs. Fields Inc. and

‘Frito-Lay, Inc. Following the hearing

several improvements were made to
the bill. My colleagues, particularly
my good friend from Utah, Senator
HarcH, worked closely with me in an
effort to perfect the bill. I commend
my colleagues, particularly the co-
sponsors Senators GRASSLEY, HEFLIN
and HarcH for recognizing the impor-
tance of this legislation and working
with me to move it in an expeditious
manner. A substitute amendment was
unanimously approved by the subcom-
mittee on April 13, 1988 and by the
full Judiclary Committee on May 12,
1988.

The following outlines in more detalil
some of the specific provisions of S.
1883:

A. APPLICATIONS BaSED ON INTENT-TO-UsE

8. 1883 creates a system whereby compa-
nies and individusls may apply to register
marks in the US. Patent and Trademark
Office on the basis of a bona fide intent-to-
use the mark {n commerce. Pregently, an
American company may apply to register a
mark only after it has actually used the
mark in commerce. Conversely, a foreign ap-
plicant is not required to use a mark before
applying for a U.S. registration if it files
based on a foreign registration or applica-
tion.

U.8. adoption of an intent-to-use applica-
tion system has several advantages. First, it
eliminates the extreme uncertainty Ameri-
can companies face as they invest in intro-
ducing new products and services. Second, it
reduces the advantage that foreign trade-
mark owners now enjoy. Third, it makes un-
necessary the contrived practice of “token
use’” as a8 means of meeting pre-application
use requirements. Last, it brings United
States law into greater con.tormjty with
worldwide practice.

The proposed intent-to-use application
system will supplement the present use-
based system; applicant will be able to
choose between filing on the basis of intent-
to-use or on the basis of actual use. While
the existing use-based system would not
change procedurally, all applicants who
allege use of a mark In commerce will be
subject to a more stringent definition of use.
This definition, which will eliminate the
commercially-transparent practice of token
use as a means of creating trademark rights,
will also heln to reduce the amount of
“deadwood” on the register.

The intent-to-use system provided for by
5. 1883 Includes several safeguards against
abuse. Among them:

1. All business must state their bona fide
intent-to-use a mark in commerce on or in
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connection with all of the goods or services
stated in an application for registration.

2. With the exception of marks for which
application for registration is filed on the
basis of a foreign registration or foreign pri-
ority date, no mark will be registered until it
is used in commerce on a commercial scale
and then it will be registered only for those
go0ds or services for which evidence of this
use is submitted.

3. After a mark is approved for registra-
tion, it will have to be used within six
months or the application will be aban-
doned. This six-month period may be ex-
tended in six-month increments up to a
maximum of four years. To obtain each ex-
tension, the applicant must file a statement
of its continued bona fide intention to use
the mark and pay a fee.

4. To reduce substantially the risks of in-
troducing a new product and the potential
for conflict between trademark users, the
date an application to register i3 filed
(whether it is filed on the basis of use or
intent-to-use) will constitute nationwide
“constructive use” of the mark. This wiil
give the applicant priority rights over later
users or applicants. This right of priority
can not be enforced, however, until the ap-
plicant makes use of its mark and obtains a
registration.

B. ACCURACY OF THE FEDERAL REGISTER

The goal of the federal trademark regis-
tration system is the creation of a record
which accurately reflects all marks that are
actually being used in the U.S. marketplace,
S. 1883 includes several provisions devoted
to this objective.

‘Deadwood”. As a means of eliminating
from the register those marks which are no
longer in use and thereby do not qualify for
registration (ie., “deadwood”), the bill first
reduces the term of a trademark registra-
tion from twenty to ten years (a commensu-
rate decrease in the renewsal fee would ac-
company this change). ’

Second, it imposees stricter requirements
for maintaining a registration. During the
sixth year of the term of a registration, the
owner of a trademark registration will have
to file an affidavit with the Patent and
Trademark Office stating that the mark is
in use on or in connection with all the goods
or services recited in the registration and
will have to provide specimens or facsimiles
evidencing that use. (These new “section 8”
requirements parallel those that are now re-
quired at the time a mark is renewed.)
These changes, along with the new defini-

tion of use for which 8. 1883 provides, will.

enlarge the pool of available marks for busi-
ness to adopt, use and register.
C. PROTECTION OF FAMOUS MARKS FROM
DrLorion

S. 1883 creates a federal cause of action
permitting the owner of a registered mark,
which is truly famous and has distinctive
quality, to protect the mark from use by
others which unfairly capitalizes on the ex-
ceptional recognition and renown of the
. mark or which reduces or destroys the dis-
tinctive quality of the mark even if likeli-
hood of confusion in the marketplace, the
standard test of trademark infringement,
cannot be proved. This new cause of action
is highly selective; it protects only those
federally registered marks that are most
likely to be diluted through non-competing
use. It will augment, not- preempt, the
twenty-three state dflution laws.

D. USREGISTERED MARKS

8. 1883 amends the language of section
43(a) of the Lanham Act to conform it to
the expanded scope of protection it has
been given by the courts. In addition, the re-
vised section makes misrepresentations (e.g.,
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false advertising claims) about another's
products or services actionable (under
present law, actions are limited to misrepre-
sentations about one’s own products or serv-
ices), and extends the remedies availdble in
cases involving registered mearks to cases
brought under the section where no regis-
tration is involved.

Mr. METZENBAUM. Mr. President,
when the subcommittee considered S.
1883 an amendment was adopted to
delete from section 35(a)(1XB) the
phrase ‘“‘or by omission of material in-
formation”. What was the subcommit-
tee’s intent in making that deletion?

Mr. DECONCINI. Mr. President, this
deletion was made to respond to con-
cerns that it could be misread to re-
quire that all facts material to a con-
sumer’s decision to purchase a product
or service be contained in each adver-
tisement. Currently the question of
when section 43(a) reaches failure to
disclose information material to a con-
sumer’s purchasing decision is an open
question in the-courts. Recent court
decisions and commentators have sug-
gested that omissions may give rise to
a cause of action regardless of whether
any affirmative misrepresentations
have been made. The committee does
not condone deceptive advertising
whether by affirmsative misreprenta-
tion on material omission, and leaves
to the courts the task of further devel-

oping and applying this principle.

under section 43(a).
Mr. RUDMAN. Mr. President, I

‘would like to take this opportunity to

engage my colleague from Arizona,
Mr. DxCoxcinNi, the distinguished

~ chairman of the Judiciary Subcommit-

tee on Patents, Copyrights and Trade-
marks, in a brief discussion of the bill
currently being considered by the
Senate, 8. 1883. It is my understanding
that this bill does nothing to change
current law or practice regarding par-
allel imports, sometimes known as
gray market goods. -

Mr. DECONCINI. That is correct.
This bill, which revises trademark law,
i8 not intended to address the issue of
gray market goods or parallel importa-
tion.

Mr. RUDMAN. One section of the
bill adds a Federal dilution section to
current law. This provision provides
protection for famous registered trade-
marks from unauthorized uses which
materially reduce the distinctiveness
of the mark. The S8enator’s introducto-
ry floor statement cites the example
of a gituation where a mark such as
Kodak i8 used for pianos, or Buick is
used for aspirin. I presume that this is
still the type of situation intended to
be covered in this bill, that is, dilution
through the noncompeting use of a
trademark. .

Mr. DECONCINI. That is correct.
This provision is specifically intended
to address a narrow category of
famous registered trademarks where
the unauthorized use by others, on
dissimilar products for which the
trademark is not registered, dilutes
the distinctiveness of the famous
work.
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Mr. RUDMAN. 1 thank the Senator
for clarifying this matter.

Mr. GRASSLEY. Mr. President, 1
am pleased to speak on behalf of the
Trademark Reform Act, S. 1883. This
important piece of legislation will
amend the Lanham Act, the law that
has governed the trademark area for
more than 40 years.

The bill improves, in a number of
ways, trademark law for large and
small businesses, as well as consumers.
First, it will make a major change in
the way we establish trademark use.
Under current law, someone who
wants to use a particular trademark
must put the mark “in commerce’ so
as to demonstrate the mark is truly in
use. This is an outdated method, for
our economy, which is in such an ad-
vanced technological state. Instead,
this bill would allow registration of a
trademark based upon a bona fide
intent to use. Thus, a company or an
individual can reserve a trademark
before the final product is ready to go
to market. It will allow more certainty
in this field.

8econd, the bill creates a Federal
remedy to protect famous trademarks
against dilution of the mark. At the
present time, such claims are resolved
under 23 different State laws and the
decisions of the State courts. Instead
of being subject to inconsistent deci-
sfons, truly famous marks will be enti-
tled to national protection.

" And third, section 43 of the Lanham
Act, which is essentially used to pro-
tect against unfair competition, will be
modified. The changes, however, will -
only codify the law laid down by our
Federal courts. The modified section
43 will entitle & suit to be brought for
“use of a false designation of origin or
of a false or misleading description or
representation, misrepresents the
nature, characteristics, or qualities of
his or another person’s goods, services,
commercial activities or their geo-
graphic origin.” Under this language,
the public will be protected against
false advertising and unfair competi-
tion.

This bill is a good example of how
Congress can, in fact, improve a stat- -
ute. Senator DECoxciNi, chairman of
the Subcommittee on Patents, Copy-
rights and Trademarks of the Judici-
ary Committee, is to be commended
for his hard work and thorough analy-
sis of the trademark law and modifica-
tion. The bill was introduced last fall,
hearings were held this Spring, and a
consensus, including industry groups
and the U.8. Patent and Trademark
Office, developed around the impor-.
tance of passging this bill. I thank Sen-
ator DeConcini for the opportunity to
have a part in the passage of this im-
portant legislation. I urge my col-
leagues to approve it speedily.

The PRESIDING OFFICER. The
bill is open to further amendment. If
there be no further amendment to be
proposed, the question is on agreeing
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to the committee amendment in the
nature of a substitute, as amended. -

The committee amendment was
agreed to.

The bill was ordered to be engrossed
for a third reading, and was read the
third time.

The PRESIDING OFFICER. The
bill having been read the third time,
the question is, shall it pass?

8o the bill (8. 1883) is amended, was
passed, as follows: :

: 8. 1883
That this Act may be cited as the “Trade-
mark Law Revision Act of 1988”.

Bxc. 2. For purposes of this Act, the Act
entitled “An Act to provide for the registra-
tion and protection of trade-marks used in
commerce, to carry out the provisions of
certain international conventions, and for
other purposes” shall be referred to as the
“Trademark Act of 1946”.

Sxc. 3: Section 1 of the Trademark Act of
1848 (15 U.8.C. 1051) is amended by—

(1) inserting a section heading before sec-
tion 1 to read as follows:

“HREQUIREMENTS FOR APPLYING TO REGISTER

TRADEMARKS ON THE PRINCIPAL REGISTER';

(2) striking out “may register his" in the
matter before subsection (a) and inserting
in leu therebf “may apply to register his”;

(3) redesignating paragraphs (1), (2), and
(3) of subsection (a) as subparagraphs (A),
(B), and (C), respectively; e

(€] > subsections (a), (b), and
{c) as paragraphs (1), (2), and (3), respective-

ly;

(5) inserting *(a)” after “SecrioN 1.";

(8) striking out “applied to” i subsection
(aX1XA), as redesignated herein, and insert-
:’1'3 in lieu thereof “used on or in connection

th™;

(7) striking out “actually” In subsection
(aX1XC), a8 redesignated herein;

(8) striking out “filing” in subsection
(a)X2), as redesignated herein, and inserting
in leu thereof “‘prescribed”; and

(9) adding at the end thereof the follow-

ing:

“(b) A person who has a bona fide inten-
tion to use a trademark in commerce, such
intention to reflect the good fajth circum-
stances relating to the intended use, may
apply to register the trademark under this
Act on the principal register hereby estab-
lished:

“(1) By liling in the Patent and Trade-
mark Office—

“(A) a written application, in such form as
may be prescribed by the Commissioner,
verified by the applicant, or by a member of
the firm or an officer of the corporation or
association applylng, specifying applicant’s
domicile and citizenship, appiicant’s bona
fide intention to use the mark in commerce,
the goods In connection with which the ap-
plicant has & bona fide intention to use the
mark and the mode or manner in which the
mark ig intended to be used In connection
with such goods, and including a statement
to the effect that the person making the
verification believes himself, or the firm,
corporation, or association in whose behalf
he makes the verification, is entitled to use
the mark in commerce, and that no other
person, firm, corporation, or association, to
the best of his knowledge and belief, has the
right to use such mark in commerce either
in the identical form thereof or in such near
resemblance thereto as to be likely, when
used on or in connection with the goods of
such other person, to cause confusion, or to
cause mistake, or to deceive. However, with
the exception of applications filed pursuant
to section 44 of this Act, no mark shall be

CONGRESSIONAL RECORD — SENATE

registered until the applicant has met the
requirements of section 13(b)(2) hereof; and

“(B) a drawing of the mark. )

“(2) By paying in the Patent and Trade-
mark Office the prescribed fee.

“(3) By complying with such rules or regu-
lations, not inconsistent with law, as may be
prescribed by the Commissioner.

“(¢) At any time during examination of an
application filed under subsection (b), an
applicant who has made use of the mark in
commerce may claim the benefits thereof
for purposes of this Act, by amending his
#pplication-to bring it into conformity with
the requirements of subsection (a).”. .

Sxc. 4. Section 2 of the Trademark Act of
1946 (U.8.C. 1052) is amended—

(1) by amending subsection (d) to read as
follows: . '

‘“(d) Consists of or comprises a mark
which 30 resembles a mark registered in the
Patent and Trademark Office, or a mark or
trade name previously used in the United
States by another and not abandoned, as to
be likely, when applied to the goods of the
applicant, to cause confusion, or to cause
mistake, or to deceive: Provided, That when
the Commissioner determines that confu-
sion, mistake, or deception is not likely to
result from the continued use by more than
one person of the same or similar marks
under conditions and limitations as to the
mode or place of use of the marks or the
goods In connection with which such marks
are used, concurrent registrations may be
issued to such persons when they have
become entitled to use such marks as a
result of thelr concurrent lawful use in com-
merce prior to (1) the earliest of the filing
dates of the applications pending or of any
registration issued under this Act; or (2)
July 5, 1947, in the case of registrations pre-
viously issued under the Act of March 3,
1881, or February 20, 1805, and continuing
in full force and effect on that date; or (3)
July 5, 1947, in the case of applications filed
under the Act of February 20, 1906, and reg-
istered after July 5, 1947. Use prior to the
filing date of any pending application or a
registration shall not be required when the
owner of such application or registration
consents to the grant of a concurrent regis-
tration to the applicant. Concurrent regis-
trations may also be issued by the Commis-
sloner when a court of competent jurisdic-
tion has finally determined that more than
one person is entitled to use the same or
similar marks in commerce. In issuing con-
current registrations, the Commissioner
shall prescribe conditions and limitations as
to the mode or place of use of the mark or
the goods on or in connection with which
such mark is registered to the respective
persons;”;

(2) in subsection (e) by striking out “ap-
blied to” each place it appears and inserting
in lieu thereof “used on or in connection
with”; and

(3) In subsection (f) by—

(A) striking out “applied to” and inserting
in lieu thereof ‘‘used on or in connection
with”; and

(B) striking out “five years” through the
end of the subsection and inserting in lieu
thereof “flve years next preceding an offer
of proof by the applicant.”.

8rc. 5. Section 3 of the Trademark Act of
19486 (15 U.8.C. 1053) is amended by—

(1) striking out “used in commerce” in the
first sentence;

(2) striking out “, except when’ through
“mark i used” in the first sentence:; and

(3) striking out the second sentence.

BEC. 6. Section 4 of the Trademark Act of
1846 (15 U.S.C. 1054) s amended by—

(1) striking out ‘“‘origin uszed in com-
merce,” and inserting in leu thereof
“‘origin,”;
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(2) striking out “except when" in.the first
sentence and inserting in lien thereof
“except In the case of certification marks
when"; and o

(3) striking out the second sentence.

8Ec. 7. Section 5 of the Trademark Act of
1946 (15 U.8.C. 1055) is amended by adding
at the end thereof the following: “First use
of a mark by & person, which use i§ con-
trolled by the registrant or applicant for
registration of the mark In respect to the
nature and quality of the goods or services,
shall inure to the benefit of the registrant
or applicant.”. .

8rc. 8. Section 6(b) of the Trademark Act

‘of 1946 (15 U.B.C. 1056(b)) is amended by

striking out “(d)” and inserting in leu
thereof “(e)”.

8xc. 9. Section 7 of the Trademark Act of
1846 (15 U.8.C. 1057) is amended by—

(1) amending subsection (b) to read as fol-
lows:

“(b) A certificate of registration of a mark
upon the principal register provided by this
Act shall be prima facie evidence of the va-
lidity of the registered mark and of the reg-
istration thereof, of the registrant’s owner-
ship of the mark, and of the registrant's ex-
clusive right to use the registered mark in
commerce on or in connection with the
goods or services specified in the certificate,
subject to any conditions or limftations
stated therein.”;

(2) redesignating subsections (c¢), (d), (e),
(1), and (g) as subsections (d), (e), (1), (g),
and (h), respectively;

(3) inserting between subsection (b) and
subsection (d), as redesignated herein, the
following: .

“(c) Contingent on the registration of a
mark on the principal register established
herein, the filing of the application to regis-
ter such mark shall constitute constructive
use of the mark, conferring a right of priorl-
ty, nationwide in effect, on or In connection
with the goods or services specified in the
registration against any other person except
for a person whose mark has not been aban-
doned and, who prior to such filing—

‘(1) has used the mark;

‘“(2) has filed an application to register
the mark on the principal register and that
application is pending or has resulted in reg-
istration of the mark on the principal regis-
ter; or

“(3) has filed a foreign application to reg-
ister the mark on the basis of which he has
acquired a right of priority by the timely
filing under section 44(d) of an application
to register the mark on the principal regis-
ter and that applicetion is pending or has
resulted in registration of the mark on the
principal register.”;

(4) amending subsection (d), as redesignat-
ed herein, by striking out “fee herein pro-
vided” and inserting in lieu thereof ‘“pre-
scribed fee”;

(5) amending subsection (f), as redesignat-
ed herein, by striking out ““fee required by
law"” and inserting in lieu thereof “pre-
scribed fee"; and

(6) amending subsection (h), as redesig-
nated herein, by striking out “required fee"
and inserting in leu thereof “prescribed
fee”.

Sec. 10. Section 8(a) of the Trademark Act
of 1946 (15 U.S.C. 1058a) is amended by—

(1) striking out “twenty” and inserting in
Heu thereof “‘ten’”; and

(2) striking out “showing that said mark is
in use in commerce or showing that its” and
inserting In lieu thereof “setting forth those
goods or services recited in the registration
on or in connection with which the mark is
in use in commerce and having attached
thereto a specimen or facsimile showing cur-
rent use of the mark, or showing that any”.
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Sec. 11. Section %(a) of the Trademark Act
of 1846 (15 U.S.C. 105%a)) is amended by
striking out “twenty” and inserting in lieu
thereof ‘‘ten”.

Skc. 12. Section 10 of the Trademark Act

of 1946 (15 U.S.C. 1060) is amended to read
as follows:

“‘ASSIGNMENT AND GRANT OF SECURITY
INTEREST

“8ec. 10. (a) A registered mark or a mark
for which application to register has been
filed shall be assignable with the goodwill of
the business in which the mark is used, or
with that part of the goodwill of the busi-
ness connected with the use of and symbol-
tzed by the mark. However, no application
to register a mark under section 1(b) shall
be assignable prior to the filing of the veri-
fied statement of use under section 13(b)(2),
except to a successor to the business of the
applicant, or portion thereof, to which the
mark pertains.

“(bX1) A security interest in a registered
mark, or & mark for which an application
for registration has been filed under section
1(b) or subsection (d) or (e) of section 44,
may be obtained and will be superior to any
interest subsequently granted to a third
party, provided—

“(A) the party granted the gecurity inter-
est obtains a security interest in the good-
will of the business in which the mark is
used, or with that part of the goodwill of
the business connected with the use of and
symbolized by the mark; and

‘*(B) notice of such interest is filed in the
Patent and Trademark Office—

“(1) within ten ddys after the interest is
granted if the interest pertains to a regis-
tered mark or if it pertains to a mark which
is the subject of an application for registra-
tion under section 1(b) or subsection (d) or
(e) of section 44, or

“(ii) within four months after the mark is
registered if the interest pertains to'a mark
which is the subject of an application under
section 1(a) or 23 and the person holding
the interest has a valid, perfected interest
pursuant to State law at the time the mark
is registered. ’

“(2) A party granted a security interest in
a registered mark, or a mark for which an
‘application for registration has been filed
under section 1(b) or subsection (d) or (e) of
section 44, may, after default by the party
granting the security interest, require the
debtor to assign the mark to—

“(A) a transferee who i8 also being as-
signed that part of the goodwill of the busi-
ness connected with the use of and symbol-
ized by the mark; or

*“(B) the party holding the security inter-
est, even though such party does not pres-
ently engage in the business to which the
mark relates, provided that the secured
party either subsequently engages In the
business to which the mark relates or holds
the mark only for the purpose of subse-
quently transferring the mark along with
the goodwill associated with the mark and
that such subsequent transfer occurs prior
to dissipation of the goodwill. .

“(3) A security interest in a mark obtained
pursuant to this section will extend to the
consideration received upon the sale, ex-
change, collection or other disposition of
the mark for ten days after receipt of the
consideration by the transferor and will
then lapse unless a financing statement or
other document is filed as requlred by ap-
propriate State law.

“(¢) In any assignment of or grant of a se-
curity interest in a mark it shall not be nec-
essary to include the goodwill of the busl-
ness connected with the use of and symbol-
ized by any other mark used in the business
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or by the name or style under which the
business is conducted.

“(d) Assignments and grants of security
interest shall be by instruments in writing
duly executed. Acknowledgment shall be
prima facie evidence of the execution of an
assignment or a grant of a security interest
and when recorded in the Patent and Trade-
mark Office the record shall be prima facie
evidence of execution. An assignment of or
grant of a security interest in a mark shall
be void as against any subsequent purchaser
or other entity being granted an interest for
a valuable consideration without notice,
unless recorded in the Patent and Trade-
mark Office—

“(1) within three months after the date
thereof or prior to such subsequent pur-
chase in the case of an assignment; or

“(2) pursuant to the provisions of subsec-
tion (bX1XB) or prior to the subsequent
filing of a conflicting interest, whichever is
1ater, in the case of the grant of any securi-
ty interest.

“(e) A separate record of documents sub-
mitted for recording under this section shall
be maintained in the Patent and Trademark
Office. Such record shall include any re-
lease, cancellation, discharge, or satisfaction
relating to any conveyance or other instru-
ment affecting title to or any interest in a
registered mark or a mark for which appli-
cation to register has been filed.

“(f) An assignee or holder of a security in-
terest not domiciled in the United States
shall be subject to and comply with the pro-
visions of section 1(d) of this Act.”.

Src. 13. Section 12(a) of the Trademark
Act of 1946 (15 U.8.C. 1062a) is amended
by—

(1) stri.k!.ng out “fee herein provided” and
inserting in leu thereof ‘prescribed fee”;
and

(2) striking out “to registration, the” and
inserting in lieu thereof “to registration, or
would be entitled to registration upon the
acceptance of the statement of use pre-
scribed in section 13(bX2) of this Act, the”.

Skc. 14. Section 13 of the Trademark Act
of 1946 (15 U.8.C. 1063) is amended by— -

(1) inserting “(a)” before “Any person”;:

(2) striking out “required fee” and insert-
ing in lieu thereof “prescribed fee”; and

(3) adding st the end thereof the follow-

ing:
“(b) Unless registration is suoceaafully op-

“(1) a mark entitled to registration on the
principal register based on an application
filed under section 1(a) or pursuant to sec-
tion 44, shall be registered in the Patent and
Trademark Office, and a certificate of regis-
tration issued, and notice of the registration
shall be published in the Official Gazette of
the Patent and Trademark Office; or

“(2) a notice of allowance shall be issued
to the applicant if he applied for registra-
tion under section 1(b). Within six months
following the date of the notice of allow-
ance, the applicant must file in the Patent
and Trademark Office, together with such
number of specimens or facsimiles of the
mark as uséd in commerce as may be re-
quired by the Commissioner and payment of
the prescribed fee, a verified statement that

the mark is in use in commerce and specify-

ing the date of applicant’s first use of the
mark and the date of applicant’s first use of
the mark in commerce, those goods or serv-
ices specified in the notice of allowance on
or in connection with which the mark is
used in commerce and the mode or manner
in which the mark is used In connection
with such goods or services. Bubject to ex-
amination and acceptance of the statement
of use, the mark shall be registered in the
Patent and Trademark Office, and a certifi-
cate of registration issued, for those goods
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or services recited in the statement of use
for which the mark Is entitled to registra-
tion and notice of registration shall be pub-
lished in the Official Gazette of the Patent
and Trademark Office. The notice shall
specify the goods or services for which the
mark is registered.

“(A) The time for filing the statement of
use shall be extended for an additional six-
month period upon written request of the
applicant prior to expiration of the six-
month period. Such request shall be accom-
panied by a verified statement that the ap-
plicant has a continued bona fide intention
to use the mark in commerce and specifying
those goods or services identified in the
notice of allowance on or in connection with
which the applicant has a continued bona
fide intention to use the mark in commerce.
Up to six further extensions of six months
each shall be obtained when requested prior
to the expiration of the extended period
and accompanied by a verified statement
that the applicant has a continued bona fide
intention to use the mark in commerce and
specifying those goods or services identified
in the most recent extension for which the
applicant has a continued bona fide inten-
tion to use the mark in commerce. Each re-
quest for an extension shall be accompanied
by payment of the prescribed fee.

“(B) The Commissioner shall notify any
applicant who files a statement of use of the
acceptance or refusal thereof and, if a refus-
al, the reasons therefor. An applicant may
amend his statement of use.

“(C) The fallure to timely file a verified
statement of use shall result in abandon-
ment of the application.”.

Sec. 15. Section 14(c) of the Trademark
Act of 1946 (15 U.S.C. 1064(c)) is amended
to read as follows:

“(c) at any time if the registered mark be-
comes the generic name for the goods or
services, or a portion thereof, for which it is
registered, or has béen abandoned, or its
registration was obtained fraudulently or
contrary to the provisions of section 4 or of
subsection (a), (b), or (c) of section 2 for a
registration hereunder, or contrary to simi-
lar prohibitory provisions of such prior Acts
for a registration thereunder, or if the regis-
tered mark is being used by, or with the per-
mission of, the registrant so as to misrepre-
sent the source of the goods or services on
or in connection with which the mark is
used. If the registered mark becomes the ge-
neric name for less than all of the goods or
services for which it is registered, a petition
to cancel the registration for only those
goods or services may be filed. A registered
mark shall not be deemed to be the generic
name of goods or services solely because
such mark is also used as a name of or to
identify a unique product or service. The
primary significance of the registered mark
to the relevant public rather than purchas-
er motivation shall be the. test for determin-
ing whether  the registered mark has
become the generic name of goods or gerv-
ices on or‘in connection with which it has
been used; or”

Src. 16. Section 15(4) of the Trademark
Act of 1946 (15 U.S.C. .1065(4)) is amended
by striking out the -“common descriptive
name of any article or substance, patented
or otherwise” and Inserting in lieu thereof
“the generic name for the goods or services
or a portion thereof, for which it is regis-
tered”. :

8xc. 17. Sectlonleofthe’l‘mdemarkAct
of 1946 (15 U.8.C. 1066) is amended by strik-
ing out “applied to the goods or when used
in connection with the services” and insert-
ing in Heu thereof “used on or in connection

* with the goods or services”.
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8ec. 18. Section 18 of the Trademark Act
of 1946 (16 U.8.C. 1068) I8 amended by—

(1) striking out “or restrict” and inserting
in lieu thereof “the registration, in whole or
in part, may modify the application or regis-
tration by limiting the goods or services
specified therein, may otherwise restrict or
rectify with respect to the register’”;

(2) striking out “or”’ before “may refuse".
and :

(3) adding at the end thereof the follow-
ing: “However, no final judgment shail be
entered in favor of an applicant under sec-
tion 1(b) prior to the mark being registered,
lrsuchapplk:antcannotprennwuhoutes-
tablishing constructive use pursuant to sec-
tlon 7(c).™.

8xc. 19. Sectlon 19 of the Trademark Act
of 19846 (15 U.8.C. 1069) is amended by strik-
ing out the second sentence.

SEc. 20. Section 21 of the Trademark Act

of 1946 (15 U.8.C. 1071) is amended—

(1) in subsection (&), by striking out “sec-
tion 21(b)" each place it appears and insert-
ing in lieu thereof “subsection (b)”;

(2) in subsection (a), by striking out “sec-
tion 21(aX2) hereof” and inserting in lleu
thereof “paragraph (2) of this subsection”;

(3) in subsection (aX4), by adding at the
end thereof the following: “However, no
final judgment shall be entered i{n favor of
an applicant under section 1(b) prior to the
mark being registered, if such applicant
cannot prevall without establishing con-
structive use pursuant to section 7(c).”.

(4) in subsection (b), by striking out “sec-
tion 21(a)” each place it appears and insert-
ing In lleu thereof “subsection (a)”;

() in subsection (bX1), by adding at the
end thereof- the following: “However, no
final judgment shall be entered in favor of
an applicant under section 1(b) prior to the
mark being registered, If such applicant
cannot prevafl without establishing con-
structive use pursuant to section 7(c).”.

(8) in subsection (bX3), by amending the
first sentence of such paragraph to read as
follows: .

“(3) In any case where there i8 no adverse
party, a copy of the complaint shall be
served on the Commissioner, and, unless the
court finds the expenses to be unreasonable,
all the expenses of the proceeding shall be

d by the party bringing the case, wheth-
e final decision is in favor of such party
or not.”.

Sec. 21. Section 23 of the Trademark Act
of 1946 (15 U.S.C. 1091) i8 amended by—

(1) inserting “(a)” before ‘“In addition” in
the first paragraph;

(2) Inserting “(b)” before “Upon the” in
the second ph;

(3) Inserting “(c)" before “For the pur-
poses” in the third parsgraph;

. (4) striking out “paragraphs (a),” in sub-
section (a), a8 designated herein, and insert-
ing in Heu thereof ‘“‘subsections (a),”;

(6) striking out “have been in lawful use
in commerce by the proprietor thereof,
upon” in subsection (a), as designated
herein, and inserting in lieu thereof “are in
use in commerce by the owner thereof, on’;

(6) striking out “for the year preceding
the filing of the application” in subsection
(a), as designated herein;

(7) inserting before “section 1" in subsec-
tion (a), as designated herein, the following:
“subsections (a) and (d) of”;

(8) striking out “fee herein provided” in
subsection (b), as designated herein, and in-
serting in lieu thereof *“prescribed fee'; and

(9) striking out the last paragraph.

. SEec. 22. Section 24 of the Trademark Act
of 1946 (15 U.S.C. 1092) is amended by—

(1) striking out ‘‘verified” in the- second
sentence;

(2) striking out “was not entitled to regis-
ter the mark at the time of his application
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for registration thereof,” and inserting in
lieu thereof “is not entitled to registra-
uon'vl; *

(3) striking out “is not used by the regis-
trant or”; and

(4) adding at the end thereof the follow-
ing: “However, no final judgment shall be
entered in favor of an applicant under sec-
tion 1(b) prior to the mark being
if such applicant cannot prevail without es-
tablishing constructive use pursuant to sec-
tion T(e).".

Sxc. 23, Secuonzsoft.ne'n-adm:km
of 1846 (15 U.8.C. 1094) is amended by— .
- (1) inserting “1(b),” after “sections”; and

(2) inserting *“7(c),” after “7(b)”. .

8xc. 24. Section 27 of the Trademark Act
of 1946 (15 UB.C. 1095) iz amended by
adding at the end thereof the following:
“The filing of an application to register a
mark on the supplemental register, or regis-
tration of a mark thereon, shall not consti-
tute an admission that the mark is not eligi-
ble for registration on the principal register
established herein.”.

Szc. 25. Sect.ionmofthe’l‘n.demnrkm
of 1946 (18 U.S.C. 1111) is amended by strik-
ing out “as used”.

8Szc. 28. Section 30 of the Trademark Act
of 1946 (15 U.8.C. 1112) is amended by—

(1) inserting ‘‘or registrant’s” after “appli-
cant’s’”;

(2) striking 6ut “may file an application”
and inserting in lieu thereof “may apply”;

(3) striking out “goods and services upon
or in connection with which he is actually

‘'using the mark:” and inserting in lieu there-

of “goods-or services on or in connection
with which he is using or he has & bona fide
intention to use the mark in commerce:”;
and :

(4) by amending the proviso to read: “Pro-
vided, That when the Commissioner by reg-
ulation permits the filing of an application
for the registration of a mark for goods or
services which fall within a plurality of
classes, a fee equaling the sum of the fees
for filing an application in each class shall
be paid, and the Commissioner may issue a
single certificate of registration for such
mark.”. .

Src. 27. Section 31 of the Trademark Act
of 1946 (15 U.S.C. 1113) is amended by—

(1) striking out “Skcr1ow 31. Fres”; and

(2) inserting “Sgc. 31.” before “(a)”.

8ec. 28. Section 32(2) of the Trademark
Act of 1946 (15 U.S.C. 1114(2)) is amended
by striking out “injunction” and inserting in
leu thereof “injunctive”.

Src. 29. Section 33(a) of the Trademark

‘Act of 1846 (15 U.S.C. 1115(a)) is amended

by—

(1) inserting “the validity of the registered
mark and of the registration thereof, of the
registrant’s ownership of the mark, and of
the” after “prima facle evidence of™’;

(2) inserting “or in connection with" after
“in commerce on’;

(3) striking out “an opposing party” and
inserting in lieu thereof “another person”;
and

(4) inserting “, Including those set forth in
subsection (b),” after “or defect”.

Sec. 30. Section 33(b) of the Trademark
Act of 1846 (15 U.S.C. 1115(b)) 18 amended
by—

(1) amending the matter in subsection (b)
before paragraph (1) to read as follows:

“(b) To the extent that the right to use
the registered mark has become incontest-
able under section 15, the registration shall
be conclusive evidence of the validity of the
registered mark and of the registration
thereof, of the registrant’s ownership of the
mark, and of the registrant's exclusive right
to use the registered mark in commerce.
Such conclusive evidence shall relate to the
exclusive right to use the mark on or in con-
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nection with the goods or services specified

in the affidavit filed under the provisions of-
section 15 or, if fewer in number, the renew-

al application filed under the provisions of -
section 9 hereof, subject to any conditions

or limitations in the registration or in such

affidavit or renewal application. S8uch con-

clusive evidence of the right to use the reg-

stered mark shall be subject to proof of in- -
fringement as defined in-section 32, and

shall be subject to the following defenses or

defects:”;

(2) striking out “services in’” in paragraph
(3) and inserting in lieu thereof “services on
or in”; .

(3) striking out “trade or service” in para-
graph (4);

(4) striking out “to use;rs in paragraph
4);

(5) striking out “registration of the mark-
under this Act or” in paragraph (5) and in-
serting in lleu thereof “(A) the date of con-
structtve use of the mark established pursu-
ant to section 7(c), or (B) the registration of
the mark under this Act if the application
for registration is filed prior to the effective
date of the Tradema.rkuw Revision Act of
1988, or (C)”; and

(B)a.ddlnzlttheendofthesubsection,
the following:

“In addition, equitable principles, including
laches, estoppel, and acquiescence, where
applicable, may be considered and applied.”.

Szc. 31. Section 34 of the Trademark Act
of 1946 (135 US.C. 1116) is amended— .

(1) in subsection (a) by—

(A) striking out ‘“of the registrant of a
mark registered in the Patent and Trade-
mark Office” and inserting in lieu thereof
“protected under this Act™; and

(B) adding at the end thereof the follow-

“However, no final judgment shall be en-
tered in favor of an applicant under section
1(b) prior to the mark being registered, if
such applicant cannot prevail without estab-
lishing constructive use pursuant to section
7(c).”; and

2) in subsection (c) by—

(A) striking out “proceeding arising” and
inserting in lieu thereof “proceeding involv-
ing a mark registered”; and

(B) striking out ‘“decision is rendered,
appeal taken or a decree issued” and insert-
ing in Heu thereof “judgment is entered or
an appeal is taken”.

Src. 32. Section 35(a) of the Trademark
Act of 19468 (15 US.C. 1117(a)) is amended
by striking out “of the registrant of a mark
Tegistered in the Patent and Trademark .
Office” and inserting in leu thereof “pro-
tected under this Act”.

Sec. 33. Bection 36 of the Trademark Act
of 1946 (15 U.8.C. 1118) is amended by—

(1) striking out “of the registrant of a
mark registered in the Patent and Trade-
mark Office” and inserting in lieu thereof
“protected under this Act”; and

(2) striking out “registered mark” and in-
serting in Heu thereof “mark”.

Sec. 34. (a) Section 39 of the Trademark
Act of 1946 (156 U.8.C. 1121) is redesignated
as subsection (a) of section 39 by inserting
‘“(a)” after “Skc. 39.”.

(b) Section 39a of the Trademark Act of
1846 (15 U.S.C. 1121a) is redesignated as
subsection (b) of section 39 by striking out
“Sec. 39a.” and inserting in lieu thereof
“(b)”.

(c) Subsection (b) of section 39, as redesig-
nated herein, is amended by striking out
“gservicemarks” each place it appears and in-
serting in lleu thereof “service marks’'.

Sec. 35. Section 43(a) of the Trademark
Act of 1946 (15 U.S.C. 1125(a)) is amended
to read as follows:
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“(a)(1) Any person who uses in commerce
on or in connection with any goods or serv-
ices. or any container for goods, any word,
term, name, symbol, or device or any combi-
nation thereof, or who shall engage in any
act, trade practice, or course of conduct in
commerce, which—

“(A) is likely to cause confusion, or to
cause mistake, or to deceive as to the affili-
ation, connection, or association of sach
person with another, or to the origin, spon-
sorship, or approval of his goods, services, or
commercial activities by another; or

*(B) by use of a false designation of origin
or of a false or misleading description or
representation, misrepresents the nature,
characteristics, or qualities of his or another
person’s goods, services, commercial activi-

" ties or their geographic origin;
shall be liable in a clivil action by any person
who believes that he is or is likely to be
damaged by such action.

“(2) The relief provided in this subsection
'shall be in addition to and shall not affect
those remedies otherwise available under
this Act, under common law, or pursuant to
any statute of the United States: Provided,
That nothing in this subsection shall be
construed 8o as to preempt the jurisdiction
of any State to grant relief in cases of
unfair competition.”.

Sec. 36. Section 43 of the Trademark Act
of 1948 (15 US.C. 1125) is amended by

- adding at the end thereof the following new
subsection:

“(cX1) The owner of a famous mark regis-
tered under the Act of March 3, 1881, or the
Act of February 20, 1905, or on the principal
register established herein shall be entitled,
subject to the principles of equity, taking
into account, among other things, the good
faith use-of an individual’s name or an indi-
cation of geographic origin, to an injunction
against another person’s use in commerce of
a mark, commencing after the registrant’'s
mark becomes famous, which causes dilu-
tion of the distinctive quality of the regis-
trant’s mark, and to obtain such other relief
a8 1z provided in this subsection. In deter-
mining whether a mark is famous and has
distinctive quality, a court shall weigh the
following and other relevant factors:

“(A) whether the mark {8 inherently dis-
tinctive or has become distinctive through
substantially exclusive and continuous use;

" *(B) whether the duration and extent of
use of the mark are substantial;

“(C) whether the duration and extent of
advertising and publicity of the mark are
substantial;

*(D) whether the geographical extent of
the trading area in which the mark i8 used
is substantial;

‘(E) whether the mark has substantial
renown in its and the other person’s trading
area and channels of trade; and

*“(F) whether the same or similar marks
are being used suhstantmny by third par:

th

?'7’2') The registrant shall be entitled only
to Injunctive relief in -an action brought
under this subsection, unless the subsequent
user willfully intended to trade on the regis-
trant's reputation or to cause ditution of the
registrant’s mark. If such willful intent is
proven, the registrant shall also be entitled
to the remedies set forth in sections 35(a)
and 36 hereof, subject to the discretion of
the court and the principles of equity.

“(3) Ownership of a valid registration
under the Act of 1881 or the Act of 1805 or
on.the principal register established herein
shall be a complete bar to an action brought
by another person, under the common law
or statute of a State, seeking to prevent di-
lution of the distinctiveness of & mark,
label, or form of advertisement.”.

CONGRESSIONAL RECORD — SENATE

Src. 37. Section 44 of the Trademark Act
of 1946 (15 U.S.C. 1126) is amended-—

(1) by striking out ‘“fees herein pre-
scribed” in subsection (a) and inserting in
lieu thereof ‘‘fees required herein”;

(2) by striking out “paragraph (b)” each
place it appears and inserting in lieu thereof
“subsection (b)”;

(3) in subsection (d) by striking out ‘‘sec-
tlons 1, 2, 3, 4, or 23” and inserting in lieu
thereof “‘section 1, 3, 4, 23, or 44(e)”’;

(4) In subsection (d)(2) by striking out
“but use in commerce need not be alleged”
and inserting In lieu thereof “including a
statement that the applicart has a bona
fide intention to use the mark in com-
merce’’;

(5) in subsection (dX3), by striking out
“foreing™ and inserting in lieu thereof ‘‘for-
elgn”;

(6) in subsection (e) by adding at the end
thereof the following: “The application
must state the applicant’s bona fide inten-
tion to use the mark in commerce, but use
in commerce shall not be required prior to
registration.”; and

(7) in subsection (), by striking out “para-
graphs (¢), (d),” and inserting in lieu thereof
*'subsections (c), (d),”.

Skc. 38. Section 45 of the Trademark Act
0f 1946 (15 U.S.C. 1127) i3 amended by—

(1) amending the paragraph defining “re-
lated company” to read as follows:

“The term ‘related company’ means any
person whose use of & mark is controlled by
the owner of the mark In respect to the
nature and quality of the goods or services
on or in connection with which the mark is
used.”;

2) amendlnx the paragraph defining

“trade name” and “commercial name” to
read as follows:

“The terms ‘trade name’ and ‘commercial
name’ mean any name used by a person to
identify his business or vocation.”;

(3) amending the paragraph defining
“trademark” to read as follows:

“The term ‘trademark’ means any word,
name, symbol, or device or any combination
thereof used by a person, or which s person
has a bona fide intention to use in com-
merce and for which he applies for registra-
tion on the principal register established by
this Act, to identify and distinguish his
goods, including a unique product, from
those.of others and to indicate the source of
the goods, even {f that source is unknown.”;

(4) amending the paragraph defining
“service mark” to read as follows:

" “The term ‘service mark’ means any word,

name, symbol, or device or any combination
thereof used by a person, or which a person
has a bona flde intention to use in com-
merce and for which he applies for registra-
tion on the principal register established by
this Act, to identify and distinguish the
services of -one person, including a unique
service, from those of others and to indicate
the source of the services, even if that
source is unknown. Titles, character names,
and other distinctive features of radio or tel-
evislon programs may be registered as serv-

ce marks notwithstanding that they, or the
prommx. may advertise the goods of. t.he
sponsor.”;

(5) amending the paragraph defining “cer-
tification mark” to read as follows:

“The term ‘certification mark’ means any
word, name, symbol, or device or any combi-
nation thereof used by a person other than
its owner, or for which there is a bona fide
intention for such use in commerce through
the filing of an application for registration
on the principal register established by this
Act, to certify regional or other origin, ma-
terial, mode of manufacture, quality, accu-
racy, or other characteristics of such per-
son’s goods or services or that the work or
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labor on the goods or services was per-
formed by members of a union or other or-
ganization.”;

(6) amending the paragraph defining ““col-
lective mark’ to read as follows:

“The term ‘collective mark’ means a
trademark or service mark used by the
members of a cooperative, an association, or
other collective group or organization, or
which such entity has a bona fide intention
to use in commerce and for which it applies
for registration on the principal register es-
tablished by this Act, and includes marks in-
dicating membership in a union, an associa-
tion, or other organization.”;

(‘1) amending the paragraph defining

mark"” to read as follows:

“The term ‘mark’ includes any trademark,
service mark, collective mark, or certifica-
tion mark.”;

(8) amending the matter which appears
between the paragraph defining “mark”,
and the paragraph defining *‘colorable 1m1-
tation” to read as follows:

“The term ‘use in commerce’ means use of
a mark in the ordinary course of trade, com-
mensurate with the circumstances, and not
made merely to reserve a right in a mark.
For purposes of this Act, a mark shall be
deemed to be In 'use [n commerce (1) on
goods when it is placed in any manner on
the goods or their containers or the displays.
associated therewith or on the tags or labels
affixed thereto, or if the nsature of the
goods makes such placement impracticable
then on documents associated with the
goods or their sale, and the goods are sold or
transported in commerce, and (2) on serv-
ices when it is used or displayed in the sale
or advertising of services and the services
are rendered in commerce, or the services
are rendered in more than one State or in
this and a foreign country and the person
rendering the services is engeged in com-
merce in connection therewith.

“A mark shall be deemed to be ‘aban-
doned'—

*(1) when its use has been discontinued
with intent not to resume. Intent not to
resume may be inferred from circumstances.
Nonuse for two consecutive years shall be
prima facie evidence of abandonment. ‘Use’
means use made in the ordinary course of
trade, commensurate with the circum-
stances, and not made merely to reserve a
right in a mark; or

“(2) when any course of conduct of the
owner, including acts of omission as well as
commission, causes the mark to become the
generic name for the goods or services or .
otherwise to lose its significance as a mark.
Purchaser motivation shall not be a test for
determining abandonment under this sub-
paragraph.

“The term ‘dilution’ means the material
reduction of the distinctive quality of a
famous mark through use of the mark by
another person, regardless of the presence
or absence of (1) competition between the
users of the mark, or (2) likelihood of confu-
glon, mistake, or deception arising from that
use.”,

8rc. 39. The Trademark Act of 1846 is
amended by adding at the end thereof the
following:

“Src. 31. All certificates of registration
based upon applications for registration
pending in the Patent and Trademark
Office on the effective date of the Trade-
mark Law Revision Act of 1988 shall remain
in force for a period of 10 years.”.

.8rc. 40. This Act and the amendments
made by this Act shall become effective on
the date one year after the-date of enact-
ment of this Act.
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Mr. BYRD. Mr. President, I move to
reconsider the vote by which the bill
was passed.

Mr. THURMOND. Mr. President, 1
move to lay that motion on the table.

The motion to lay on the table was
agreed to.

RELIEF OF MARSHA D.
CHRISTOPHER

Mr. BYRD. Mr. President, 1 ask
unanimous consent that the Commit-
tee on The Judiclary be discharged
from further consideration of H.R.
1386 and that the Senate proceed to
its immediate consideration.

The PRESIDING OFFICER. Is
there objection? The Chair hears
none, and it is so ordered.

The clerk will report.

The assistant legislative clerk read
as follows:

A bill (H.R. 1388) for the relief of Marsha
D. Christopher. :

The PRESIDING OFFICER. Is
there objection to the present consid-
eration of the bill?

There being no objection the Senate
proceeded to consider the bill.

The PRESIDING OFFICER. The
bill is before the Senate and open to
amendment. If there be no amend-
ment to be offered, the question is on
Ehutla.thirqreadingandpamgeofthe

The bill (H.R. 1386) was ordered to a
third reading, was read the third time,
and passed.

Mr. BYRD. Mr. President, I move to
reconsider the vote by which the bill
passed.

Mr. President, I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

Mr. BYRD. Mr. President, I ask
unanimous consent that the Senate
companion bill, S. 881, be indefinitely
postponed.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

PLASTIC POLLUTION CONTROL
ACT OF 1987

Mr. BYRD. Mr. President, I ask
unanimous consent that the Senate
proceed to the immediate consider-
ation of Calendar Order No. 513.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

A bill (S. 1988) to study, control, and
reduce the pollution of aquatic environ-
ments from plastic materials, and for other
PuUrposes.

The PRESIDING OFFICER. Is
there objection to the present consid-
eration of the bill?

There being no objection, the Senate
.proceeded to consider the bill.

AMENDMENT NO. 1976

Mr. THURMOND. Mr. President, 1
ask that amendment No. 1976 be re-
ported by the clerk.
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The PRESIDING OFFICER. The
clerk will report. )

The assistant legislative clerk read
as follows:

. The Senator from South Carolina [Mr.
THURMOND], for Mr. CHAFIX, proposes an
amendment numbered 1976:

Mr. THURMOND. Mr. President, 1
ask unanimous consent further read-
&7118 of the amendment be dispensed

th.

The PRESIDING OFFICER. With-
out objection, it is 80 ordered.

The amendment is as follows:

Strike out all after the enacting clause
and insert in lieu thereof the following:

FINDIXGS

Secrion 1. The Congress finds that—

(1) plastic ring carrier devices have been
found in large quantities in the marine envi-
ronment;

(2) fish and wildlife have been known to
have become entangled in plastic ring carri-
ers;

(3) non-degradable plastic ring carrier de-
vices can remain intact in the marine envi-
ronment for decades, posing a threat to fish
and wildlife; and

(4) eleven States have enacted laws requir-
ing that plastic ring carrier devices be made

from degradable material in order to reduce _

litter and to protect fish and wildlife.
‘ DEFINITIONS :

Sec. 2. As used in this Act, the term—

(1) “regulated item” means any plastic
ring carrier device which is made, used, or
designed for the purpose of packsaging,
transporting, or carrying multipackaged
cans or bottles, and which is of a size, shape,
design, or type capable, when discarded, of
becoming entangled with fish or wildlife;
and

(2) “naturally degradable material” means
a material which, when discarded, will be re-
duced to environmentally benign subunits
under the action of normal environmental
forces, such as, among others, biological de-
composition, photo-degradation, or hydroly-
sis.

BEGULATION

8rc. 3. Not later than 24 months after the
enactment of this Act (unless the Adminis-
trator of the Environmental Protection
Agency determines that it 18 not feasible),
the Administrator of the Environmental
Protection Agency shall require, by regula-
tion, that any regulated item shall be made
of naturally degradable material, which,
when discarded, decomposes within a period
established by such regulation. The period
within which decomposition must occur
after being discarded shall be the shortest
period of time consistent with the intended
use of the item and the physical integrity
required for such use. Such regulation shall
allow & reasonable time for affected parties
to come Into compliance, including the use
of existing inventories.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

The amendment
agreed to.

The PRESIDING OFFICER. The
bill is open to further amendment. If
there be no further amendment to be
proposed, the question is on the en-
grossment and third reading of the
bill.

The bill was ordered to be engrossed
for a third reading, was read the third
time, and passed, as follows:

(No. 1976) was
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8. 1986

Be it enacted by the Senate and House of
Representattives of the United States of
America in Conpra: assembled,

FINDINGS

8rcrion 1. The Congress finds that—

(1) plastic ring carrier devices have been
found in large quantities in the marine envi-
ronment; .

(2) fish and wildlife have been known to
have become entangled in plastic ring carri-

ers,

(3) non-degradable plastic ring carrier de-
vices can remain intact in the marine envi-
ronment for decades, poeing a threat to fish
and wildlife; and |

(4) eleven States have enacted laws requir-
ing that plastic ring carrier devices be made
from degradable material in order to reduce
litter and to protect fish and wildlife.

DEFINITIONS

Skc. 2. As used In this Act, the term—

(1) “regulated item” means any plastic
ring carrier device which is made, used, or
dexigned for the purpose of packaging,
transporting, or carrying multipackaged
cans or bottles, and which is of a size, shape,
design, or type capable, when discarded, of
becoming entangled with fish or. wildlife;
and

(2) “naturally degradeble material” means
& material which, when discarded, will be re-
duced to environmentally benign subunits
under the action of normal environmental
forces, such as, among others, biological de-
composition, photo-degradation, or hydroly-
sis.

REGQULATION

Sxc. 3. Not later than 24 months after the
enactment of this Act (unless the Adminis-
trator of the Environmental Protection
Agency determines that it is not feasible),
the Administrator of the Environmental
Protection Agency sghall require, by regula-
tion, that any regulated item shall be made
of naturally degradable material which,
when discarded, decomposes within a period
established by such regulation. The period
within which decomposition must occur
after being discarded shall be the shortest
period of time consistent with the intended
use of the item and the physical integrity
required for such use. Such regulation shall
allow a reasonable time for affected parties
to come into compliance, including use of
existing inventories.

Mr. BYRD. Mr. President, I move to
reconsider the vote by which the bill
was passed.

Mr. THURMOND. I move to lay
that motion on the table.

The motion to lay on the table was
agreed to.

Mr. CHAFEE. Mr. President, I am
very pleased the Senate has approved
S. 1986, as amended, a bill reported by
the Committee on Environment and
Public Works. This legislation will re-
quire that plastic six-pack yokes be
made from degradable materials, a re-
quirement which 11 States have al-
ready adopted.

I would like to note, Mr. President,
that this bill, as amended, has been
fully cleared with the chairman of the
Committee on Environment and
Public Works, Sensator BURDICK, and
the ranking member of this commit-
tee, Senator STAFFORD.

Also, the Soclety of the Plastics In-
dustry, the major group representing
the industry, has reviewed this legisla-
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On page 171, between lines 2 snd 3, insert
the following: -
SEC. 24 STUDY AND REPORT ON THE USE OF NON-

BIODEGRADABLE PLASTIC

(a) StupY.—The Secretary of Defense
shall conduct & study in order to identify
the types of disposable plastic items that
are used by the Department of Defense in
{iscal year 1989, to determine the approxi-
mate quantity used annually and to deter-
mine which such items are biodegradable
and which such items are not biodegradable,

(b) RrporT.—Not later than ‘March 1,
1890, the Secretary of Defense shall submit
to the Committees on Armed Forces of the
Senate and of the House of Representatives

& report on the results of the study required -

" by subsection (a) and the feasibility of sub-
stituting agricultural commodity based bfo-
degradable plastic items for nonbjodegrada-

ble plastic items identified in the study that

are needed by the Department of Defense.
The report shall include the following mat-
ters:

(1) The availability of agricultural com-
modity based biodegradable plastic items
that are suitable substitutes for the nonbio-
degradable plastic items.

(2) Any additional cost that would result

from converslon to the use of such substi-
tutes over the cost of continued use of the
nonbiodegradable plastic items.

ROTH AMENDMENT NO. 2076

Mr. NUNN (for Mr. Rotn) proposed
an amendment to the bill, S. 2355,
supra; as follows:

On page 131, between lines 13 and 14,
insert the following:

SEC. 823. CONFLICT OF INTEREST REGULATIONS.

(a) In GrreraL—Not later than 120 days
after the date of the enactment of this Act,
the Secretary of Defense shall issue regula-
tions that prohibit & contracting officer—

(1) from knowingly receiving any offer in
connection with a contract to be awarded by
the Department of Defense from an officer
or employee of the Federal Government or
from any business concern or other organi-
zation owned or substantially owned or con-
trolled by one or more such officers and em-
ployees; and

(2) from knowingly awarding such a con-
tract to—

(A) any person who, on either the date ot
the award of the contract or the date on
which the department of Defense received
an offer from such person in connection
with such contract, is an officer or employee
of the Federal Government,; and

(B) any business concern or other organi-
zation that, on either the date of the award
of the contract or the date on which the De-
partment of Defense received an offer from
such business concern or organization in
connection with such contract, is owned or
substantially owned or controlled by one or
more such offficers and employees.

(b) ExcerrioNs.—The Secretary of De-
fense may include in the regulations issued

under subsection (a) such exceptions as he -

determines to be necessary in the interest of
national security.

KENNEDY AMENDMENT NO. 2077

Mr. NUNN (for Mr. KENNEDY) pro-
posed an amendment to the bill, S.
2355, supra; as follows:

On page 171, between lines 2 and 3, insert
the following new section:

SEC. .REPORT ON SMALL PATROL BOAT OF NAVY.

(a)FINDINGS.—Congress finds that—

(1) on April 23, 1988, officials of the De-
partment of Defense announced that con-
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sideration was being given to the deploy-
ment of United States Coast Guard vessels
to the Persian Gulf for duty in conjunction
with the Navy; and

(2) according to public reports based on
statements from officials of the Department
of Defense, the Navy has a significantly in-
adequate
the Navy fleet of shipe.

(b) RrerPorT.—The Secretary of the Navy
shall submit a report to Congress within 60
days after the date of the enactment of this
Act regarding the capability of the Navy to
carry out missions requiring the use.of small
patrol boats. The Secretary shall include in
such report— ’

(1) an evaluation of the ability of the
Navy to carry out missions requiring the use
of amall patrol boats that are less than 150
feet in length;

(2) a discussion of the contingencles that
would netessitate the use of small patrol
boats (of less than 150 feet in length) rather
than larger warships;

(3) a discussion of any plans the Navy has

_for eliminating the Navy's shortage of such

boats; and ~

(4) such recommendations as the Secre-
tary considers appropriate to strengthen the
capabilities of the Navy to carry out effec-
tively missions which would require the use
of such boats.

F
TRADEMARK PROTECTION ACT

DeCONCINI AI\JEL’TZDN[ENT NO. 2078
2078

Mr. BYRD (for Mr. DeCONCINI) pro-
posed an amendment to the bill (S.
1883) to amend the act entitled “An
Act to provide for the registration and
protection of trademarks used in com-
merce, to carry out the provisions of
certain international conventions, and
for other purposes;” as follows:

On page 48, line 13, strike out “the generic
name’” and insert in lleu thereof “the gener-
ic name for the goods or services or & por-
tion thereof, for which it is registered.”.

NOTICE OF HEARING

SPECIAL COMMITTEE ON AGING

Mr. MELCHER. Mr. President, I
would like to announce for the public
that the Special Committee on Aging
has scheduled a field hearing on kick-
backs in cataract surgery.

The - hearing will take place on
Monday, May 23, 1988, at 9 a.m,, in the
Ceremonial Courtroom, Willlam F.
Green Federal Building, 6th and Arch
Streets, Philadelphia, PA. The hearing
will be chaired by the ranking minori-
ty member, Senator JoHR HEINZ.

For further information, please con-
tact Larry Atkins, minority staff direc-
tor, at [202] 224-4167.

AUTHORITY FOR COMMITTEES
TO MEET

COMMITTEE OR ARMED SERVICES
Mr. BYRD. Mr. President, I ask
unanimous consent that the Commit-
tee on Armed Services be authorized
to meet during the session of the
Senate on Friday, May 13, 1988, in
open session, to consider the nomina-

number of small patrol boarts in -
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tions of Gordon A. Smith, to be Assist-
ant Secretary of Defense for Com-
mand, Control, Communications and
Intelligence; the nomination of Mi-
chael P.W. Stone, to be Under Secre-
tary of the Army; and the nomination
of Alan Marshall Elkins, to be a
member of the Board of Regents of
the University of the Health Sciences.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

COMMITTEIX ON THE JUDICIARY

Mr. BYRD. Mr. President, I ask
unanimous consent that the Commit-
tee on the Judiclary, be -authorized to
meet during the session of the Senate
on Friday, May 13, 1988, to hold a
hearing on S. 1250, Federal assistance
to State and local criminal justice pro-

grams.
The PRESIDING OFFICER. With-
out objection, it is so ordered.
COMMITTEX ON GOVERNMENTAL AFFAIRS
Mr. BYRD. Mr. President, I ask
unanimous consent that the Commit-
tee on Governmental Affairs, be au-
thorized to meet during the session of
the Senate on Friday, May 13, 1988, on
the subject of regulatory reform: nego-
tiated rulemaking.
The PRESIDING OFFICER. With-
out objection, it is s0 ordered.
SELECT COMMITTEE ON INDIAN AFFAIRS |
Mr. BYRD. Mr. President, I ask
unanimous consent that the Select
Committee on Indian Affairs, be au-
thorized to meet during the session of
the Benate on Friday, May 13, 1988, to
hold a markup on 8. 555, a bill to pro-
vide for Federal regulations of gaming
activities on Indian lands, and for
other purposes.
The PRESIDING OFFICER. With-
out objection, it is so ordered.
SUBCOMMITTEE ON SOCIAL SECURITY AND
FAMILY POLICY
Mr. BYRD. Mr. President, I ask
unanimous consent that the Subcom-
mittee on Social Security and Family
Policy of the Committee on Finance
be authorized to meet during the ses-
sion of the Senate on May 13, 1988, to
hold a hearing on long-term status of

-~ Social Security trust funds.

The PRESIDING OFFICER. With-
out objection, it is 50 ordered.

ADDITIONAL STATEMENTS

FETAL ALCOHOL SYNDROME
AWARENESS WEEK

e Mr. CHILES. Mr. President, in
studying the high incidence of infant
mortality and low birthweight, I have
had the opportunity to visit & number
of neonatal clinics in this country. In
these clinics, specially trained teams
of physicians and nurses watch over
helpless infants who have been born
prematurely, underweight, or with
multiple disabilitles. The tragedy is,
Mr. President, that many of these
birth defects could have been prevent-
ed.
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SEC.MAUTMAMNOPAPPﬂOPRlAﬂm

(a) There are authorired to be appropri-
ated for fiscal years 1988, 1989, 1994, 1951,
and Isszwmumbemfor
carrying out the purposes and provisions of
the Treaty end this Act including—

(1) for fiacal pears 1988, 1988, 1990, 1991,
and 1992, an amount not to exceed $350,000
annually Lo the Department of Commerce
Jor administrative expenses; and
. (2) for fiscal years 1988, 1989, 1990, 1991,
and 1992, an amount not to exceed $50,000
annuaﬂgtoﬂnncpartment aof State for ad-
ministrative expenses.

1) Fundsappmpﬂatedforthepurpomaf
the Trealy may be used notwithstanding

provisions af the Foreign Assist-
ance Act of 1961 (22 US.C. 2151 et seq.) or of

SEC. 21. EFFECTIVE DATE.

(a) Except as provided in tion (b} of
this section, this Act shall be effective on the
date on which the Treaty enters into force
Jor the United States.

(d)(1) The authority to promulgate regula-
tions pursuant to this Act shall be effective
on the date of enactment of this Act.

(2) Any regulation promulgated pursuant -

to this Act shall not be effective before the
date on which the Trealy enters into force
for the United States.

Thet.ltlewa.aamendedsoa.storead.
“A bill to implement the Treaty on
Fisherles Between the Governments
of Certain Pacific Island States and
the Government of the United States
of America.”

Mr. BYRD. Mr. President, I move to
reconsider the vote by which the bill
was passed.

- Mr. THURMOND. 1 move to lay
that motion on the table.

The motion to lay on the table was
agreed to.

MERCHANT MARINE DECORA-
TIONS AND MEDAILS ACT

The PRESIDING OFFICER. The
clerk will state the bill by title.

The assistant legislative clerk read
as follows:

A bill (HR. 1430) to authorize decora-

tions, medals, and other recognition for
service in the US8. Merchant Marine, and

for other purposes. .

There being no objection, the Senate
proceeded $o consider the bill.

The PRESIDING OFFICER. The
bill is before the Senate and open to
amendment.

If there be no amendment to be of-
fered, the question Is on the third
reading and passage of the bill.

The bill (H.R. 1430) was ordered to a
third reading, was read the third time,
and passed.

Mr. BYRD. Mr. President, I move to
reconsider the vote by which the bill
was passed.

Mr. THURMOND. I move to lay
that motion on the table.

The motion to lay on the table was
agreed to.

TRADEMARK PROTECTION

Mr. BYRD. Mr. President, I ask
unanimous consent that the Senate

CONGRESSIONAL RECORD — SENATE

proceed to the immediate conslder—
ation of 8. 1883.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislatlve clerk read
as follows: :

A bill, 8. 1883, toamendtheActentttled
“An Act to provide for the registration and

national conventions, and for other pur-
poses.” : o

The PRESIDING OFFICER.. Is
t.here objection to the present eonxid—
eration of the bill?
- There being no objection, the Senate
proceeded to consider the bill which
had been reported from the Commit-
tee on the Judiciary, with an amend-
ment to strike all after the enacting
clause and insert in lieu thereof, the
following: -

~

8. 1883

That this Act may be cited as the “Trade-
mark Law Revision Act of 1988".

SEc. 2. For purposes of this Act, the Act en-
titled “An Act to provide for the registration
and protection aof trademarks used in com-
merce, to carry out the provisions aof certain
international conventions, and for other.
purposes” shall be referred (o as the “Trade-
mark Act of 1946™.

Sxc. 3. Section 1 of the Trademark Act of
1946 (15 U.S.C. 1051) is amended by—

(1) inserting a section heading before sec-
tion 1 to read as followa:

“REQUIREMENTS FOR APPLYING TO REGISTER

TRADEMARKS ON THE PRINCIPAL REGISTER";

(2) striking out ‘may register his” in the
matter before subsection (a) and inserting
in liew thereaf “may apply to register his’;

(3) ng paragraphs (1)-(2), and
(3) of subsection (a) as subparagraphs (A),
{B), and (C), respectively;

(4) redesignating subsections (a), (bJ, and
(c) as paragraphs (1), (2), and (3), respec-
tively;

(5) inserting “(a)” after “Skcrron 1.”%

(6) striking out “applied to” in subsection
(a)(1)(A), as redesignated herein, and insert-
ing in lieu thereof “used on or in connection
with’; .

(7) striking out.”actually” in subsection
(a)(1)(C), as redesignated herein;

(8) striking out “Aling” in subsection
(a)(2), as redesignated herein, and inserting
in lieu thereof “prescribed”: and

(9) adding at the end thereaf the following:

“Ib) A person who has a bona fide inten-
tion to use a trademark in commerce, such
intention to reflect the good faith circum-
stances relating to the intended use, may
apply to register the trademark under this
Act on the principal register hereby estab-
lished:

“(1) By filing in the Patent and Trade-
mark Office—

“(A) a written application, in such form
as may be prescribed by the Commissioner,
verified by the applicant, or by a member of
the firm or an officer aof the corporution or
association applying, specifying applicant’s
domicile and citizenship, applicant’s bona
fide intention to use the mark in commerce,
the goods in connection with which the ap-
plicant has a bona fide intention to use the
mark and the mode or manner in which the
mark is intended to be used in connection
with such goods, and including a statement
to the effect that the person making the veri-
fication believes himself, or the firm, corpo-
ration, or association in whose behalf he
makes the verification, is entitled to use the
mark in commerce, and that no other
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person, firm, corporution, or association, to
the best of his knowledge and belief, has the
right to use such mark in commerce either
in the identical form thereaf or in such near
resemblance thereto as to be likely, when
used on or in connection with the goods of
such other person, to cause confusion, or to
cause mistake, or to deceive. However, with

the exception of applications filed pursuant

to section 44 of this Act, no mark shall be
registered until the applicant has mel the re-
quirements of section 13(b)(2) hereof; and

“(B) a drawing of the mark.

“(2) By paying in the Patent and Trade-
mark Qffice the prescribed fee.

“(3) By complying with such rules or regu-
lations, not inconsistent with law, as may
be prescribed by the Commissioner. .

“fc) At any time during examination qf an

purposes of this Act, by amending his appli-
cation to bring it into conformity with the
requirements of subsection (a).”. .

SEc. 4. Section 2 of the Trademark Act of
1946 (U.S.C. 1052) is amended—

(1) by amending subsection (d) to read as
Jollows: -

“(d) Consists of or comprises a mark
which 30 resembles a mark registered in the
Patent and Trademark Qffice, or a mark or
trade name previously used in the United

sioner when a court aof competent jurisdic-
tion has finally determined that more than
one person is entitled to use the same or
similar marks in commerce. In issuing con-
current registrations, the Commissioner
shall prescribe conditions and limitations
as lo the mode or place of use of the mark or
the goods on or in connection with which
such mark is registered to the respective per-
sons,”;

(2) in subsection (e) by striking out “ap-
plied to” each place it appears and inserting
in lieu therea/ “used on or in connection
with”; and

(3} in subsection (f} by—

(A) striking out “applied to” and inserting
in lieu thereaf ‘“used on or in connection
with’; and

(B) striking out ‘five years” through the
end of the subsection and inserting in lieu
thereof “five years next preceding an offer of
proof by the applicant.”,
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SEC. 5. Section 3 of the Trademark Act of
1946 (15 U.S.C. 1053) is amended by—

(1) striking out “used in commerce” in the
first sentence;

(2) striking out “, except when” through
“mark is used” in the first sentence; and

13) striking out the second sentence.

SEC. 6. Section 4 of the Trademark Act of
1946 (15 U.S.C. 1054) is amended by—

(1) striking out “origin used in com-
7zercc." and inserting in lieu thereaf
‘origin,”;

(2) striking out “except when” in the first
sentence and 1inserting in lieu thereof
“‘ercept in the case of certification marks
when”; and

(3) striking out the secord sentence.

SEC. 7. Section 5 of the Trademark Act of
1946 (15 U.S.C. 1055) is amended by adding
at the end thereaf the following: “First use of
a mark by a person, which use is controlled
by the registrant or applicant for registra-
tion of the mark in respect to the nature and
quality of the goods or services, shall inure
to the benefit of the registrant or appli-
cant.”.

SkcC. 8. Section 6(b) of the Trademark Act
of 1946 (15 U.S.C. 1056(b)) is amended by
striking out *“(d)” and inserting in lieu
thereof “fe)”.

-+ Sgc. 9. Section 7 of the Trademark Act of
1946 (15 U.S.C. 1057) s amended by—

(1) amending subsection (b) to read as fol-
lows:

“(b) A certificate of registration of a mark
upon the principal register provided by this
Act shall be prima facie evidence of the va-
lidity of the registered mark and of the regis-
tration thereof, af the registrant’s ownership
of the mark, and of the registrant’s exclusive
right to use the registered mark in commerce
on or in connection with the goods or serb-
ices specified in the certificale, subject to
gny .conditions or limitations stated there-

n_”'

(2) redesignating subsections fe), (d), te),
(f), and (g} as subsections.(d), (e), (f}, (9},
and (h), respectivelyy .

(3) inserting belween subsection (b} and
subsection (d), as redesignated herein, the
Sollowing: - -

“fc) Conlingent on the registration of a
mark on the principal register established
herein, the filing of the application to regis-
ter such mark shall constitute constructive
use of the mark, conferring a right of priort-
ty, nationwide in effect, on or in connection
with the goods or services specified in the

" registration against any other person except
Jor a person whose mark has not been aban-
doned and, who prior to such filing—

“(1) has used the mark;

“(2) has filed an application to rm'later the
mark on the principal register and that ap-
plication is pending ar has resulted in regis-
tration of the mark on the principal register;
or

“t3) has filed a foreign application to reg-
ister the mark on the basis af which he has
acquired a right of priority by the timely
Jiling under section 44(d) of an application
to register the mark on the principal register
and that application is pending or has re-
sulted in registration of the mark on the
principal register.’;

(4) amending subsection (d), as redesip- -

naled herein, by striking out ‘fee herein pro-
vided” and inserting in leu thereof “pre-
scribed fee’;

(5) amending subsection (f), as redesignat-
ed herein, by striking out ‘fee required by
law” and inserting in lieu thereof “pre-
scribed fee”; and

78) amending subsection (h), as redesig-
nated herein, by striking out “required fee”
and inserting in lieu thereaf ‘‘prescribed
Jee”.

SzcC. 10. Section 8(a) of the Trademark Act
af 1946 (15 U.S.C. 1058a) is amended by—
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(1) striking out “twenty” and inserting in
lieu thereof “ten”; and

(2) striking out “showing that said mark
is in use in commerce or showing that its”
and inserting in lieu thereof “setting forth
those goods or services recited in the regis-
tration on or in connection with which the
mark is in use in commerce and having at-
tached thereto a specimen or facsimile show-
ing current use of the mark, or showing that
any’. X

SEeC. 11. Section 9(a) of the Trademark Act
of 1946 (15 U.S.C. 1059/a)) i3 amended by
striking oul “twenty” and inserting in lieu
thereaf “ten”.

SEC. 12. Section 10 aof the Trademark Act of
1946 (15 U.S.C. 1060) is amended to read as
Jollows:

“ASSIGNMENT AND GRANT OF SECURITY INTEREST

“SEC. 10. (a) A registered mark or a mark
Sor which applicalion to register has been
filed shall be assignable with the goodwill of
the business in which the mark is used, or
with that part of the goodwill of the business
connected with the use of and symbolized by
the mark. Hotwever, no application to regis-
ter a mark under section 1(b) shall be as-
signable prior to the filing of the

verified
statement of use under section 13(b)(2), .

except to a successor to the business of the
applicant, or portion thereof, to which the
mark pertains.

“tb)(1) A securily interest in a registered
mark, or a mark for which an application
Jor registration has been filed under section
1(b) or subsection (d) or (e) of section 44,
may be obtained and will be superior to any
interest subsequently granted to a third
party, provided—

“(A) the party granted the securily interest
obtains a security interest in the goodwill of
the business in which the mark is used, or
with that part of the goodwill of the business
connected with the use af and symbolized by
the mark; and

“(B) notice of such interest is filed in the
Patent and Trademark Office—

“fi) within ten days after the interest is
granted i/ the interest pertains to a regis-
tered mark or if it pertains to a mark which
is the subject of an application for registra-
tion under section 1(b) or subsection (d} or
{e) of section 44, or

. “(#1) within four months after the mark is

regisiered {f the interest pertains to a mark
which is the subject of an application wnder
section 1(a) or 23 and the person holding the
interest has a valid, perfected interest pur
suant to State law at the time the mark is
registered. :

“(2) A party granted a security interest tn
a registered mark, or a mark for which an
application for registration has been flled
under section 1(b) or subsection (d} or (e) of
section 44, may, after
granting the security interest, regquire the
debtor to assign the mark to—

ly engage in the dusiness to which the mark
relates, provided that the secured party
either sub tly engages in the business

quent transfer occurs prior to dissipation of
the goodioill

“(3) A aecuruy interest in a mark oblained
pursuant to this section will extend to the

. mark for ten days after receipt of the consid-
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eration by the transferor and will then lapse
unless a financing statement or other docu-
ment is filed as reqm'rcd by appropriate
State law.

“tc) In any assignment of or grant of a se-
curity interest in a mark it shall not be nec-
essary to include the goodwill of the busi-
ness connected with the use of end symbol-
ized by any other mark used in the business
or by the name or style under which the
business is conducted.

“td) Assignments and granits of security
interest shall be by instruments in writing
duly executed. Acknowledgment shall be
prima facie evidence of the execution of an
assignment or a grant of a security interest
and when recorded in the Patent and Trade-
mark Office the record shall be prima facie
evidence of ereculion. An assignment aof or
grant of a security interest in a mark shall
be void as against any subsequent purchaser
or other entily being granted an interest for
a valuable consideration without notice,
unless recorded in the Patent and Trade-
mark Office—

“(1) within three months afler the date
thereof or prior to such subseguent purchase
in the case of an assignment; or

“(2) pursuant to the provisions of subsec-
tion (b)(1)(B) or prior to the subsequent
filing of a conflicting interest, whichever is
later, in the case of the grant of any security
interest.

“le) A separate record of documents sub-
mitted for recording under this section shall
be maintained in the Patent and Trademark
Office. Such record shall include any release,
cancellation, discharge, or salizfaction re-
lating to any conveyance or other instru-
ment affecting title to or any interest in a
registered mark or a mark for which appli-
cation to register has been filed

‘“(f) An assignee or holder of a security in-
terest not domiciled in the United States
shall be subject to and comply with the pro-
visions of section 1(d) of this AcL.”.

Sec. 13. Section 12(a) of the Trademark
Act of 1948 (15 US.C. 1062a) is amended
by—

(1) striking oul ‘fee herein provided” and
imﬂiﬂa tn lien thereaf “prescribed fee’’;

(2) uﬂkino out “to registration, the” and
inserting in Heu tRereof “to registration, or
would be entitled to registration upon the
acceptance of the statement of use pre-
scribed in section 13(b)2) of this Act, the”.

SeC. 14. Section 13 of the Trademark Act of
1948 (15 U.S.C. 1063) is amended by—

(1) inserting ‘“fa)™ before “Any person™

(2) striking out “required fee” and inurt-
ing in lieu thereof “prescrided fee™; and

(3) adding at the end thereaf the following:

“b) Unless registration is succestfully op-

number of specimens or facsimiles of the
mark as wused in commerce as may be re-
quired by the Commissioner and payment of
the prescribed fee, a verified statement that
the mark is in use in commerce and specify-
ing the date of applicant’s first use of the
mark and the date of applicant’s first use of
the mark in commerce, those goods or serv-
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ices specified in the notice of allowance on
or in connection with which the mark is
used in commerce and the mode or manner
in which the mark is used in connection
with such goods or services. Subject to exam-

ination and acceplance of the statement of

use, the mark shdall be registered in the

“({A) The time for filing the statement of
use shall be extended for an additional siz-
month period upon twritten request of the
applicant prior to expiration of the siz-
month period. Such request shall be accom-
panied by a verified statement that the ap-
plicant has a continued dona fide intention
Lo use the mark in commerce and specifying
those goods or services identified in the
notice aof allowance on or in connection
with which the applicant has a continued
bona fide intention to use the mark in com-
Up to six further -extensions aof six
months each shall be obtained when request-
to the expiration of the extended
and accompanied by a verified state-
that the applicant has a continued
fide intention to use the mark in com-
and specifying those goods or services
identified in the most recent extension for
which the applicant has a continued bona
Jide intention to use the mark in commerce.
Each request for an extension shall be ac-

S

it

:

al, the reasons therefor. An applicant may
amend his statement of use.

“(C) The failure to timely file a verified
statement of use shall result in abandon-
ment of the application.”.

Sgc. 15. Section 14(c) aof the Trademark
Act of 1946 (15 U.S.C. 1064(c}) is amended to

read as follows:
“fc) at any time {f the registered . mark be-

istration was obtained fraudulently or con-
trary to the provisions of section 4 or of sub-
section (a), (b), or (c) of section 2 for a repis-
tration hereunder, or contrary to similar
prohiditory provisions of such prior Acts for
a registration thereunder, or if the registered
mark is being used by, or with the permis-
sion af, the registrant so as to misrepresent
the source of the goods or services on or in
connection with which the mark is

unique product or service. The primary sig-
nificance of the registered mark to the rele-
vant public rather than purchaser motiva-
tion shall be the test for determining wheth-
er the registered mark has become the gener-
ic name of goods or services on or in connec-
tion with which it has been used; or”.

SEc. 16. Section 15(4) of the Trademark
Act of 1946 (15 U.S.C. 1065/4)) is amended
by striking ouf the common descriptive
name of any article or substance, patented
or otherwise and inserting in lieu thereaf

SeC. 17. Section 16 of the Trademark Act of

1946 (15 U.S.C. 1066) is amended by striking
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out “‘applied to the goods or when used in
connection with the services” and inserting
in lieu thereof “used on or in connection
with the goods or services”™.

SEC. 18. Section 18 of the Trademark Act of
1946 (15 U.S.C. 1068) is amended by—

(1) striking out “or restrict” and inserting
in lieu thereaf “the registration, in whole or
in part, may modify the application or reg-
istration by Umiting the goods or services
specified therein, may otherwise restrict or
reclify with respect to the register’; -

'(2) striking out “or” before “may refuse”;
and S T
(3) adding at the end thereof theé following:
“However, no final fudgment shall be en-
tered in favor of an applicant under section
1(b) prior to the mark belng registered, i/
such applicant cannot prevail without es-
tablishing constructive use pursuant to sec-
tion 7(c).”.

Skc. 18. Section 19 of the Trademark Act of
1946 (15 U.S.C. 1069) is amended by striking
out the second sentence. .

Sec. 20. Section 21 of the Trademark Act of
1946 (15 U.S.C. 1071) is amended—

(1) in subsection (a), by striking out “sec-
tion 21(b)” each place it appears and insert-
ing in lieu thereof “subsection (b)";

(2) in subsection (a), by striking out “sec-
tion 21(a)(2) hereof”’ and inserting in lieu
thereaf “paragraph (2) of this subsection”;

(3) in subsection (a)(4), by adding at the
end thereaf the following: “However, no
final fudgment shall be entered in- favor of
an-applicant under section 1(b) prior to the
mark being registered, 1{f such applicant
cannot prevail without establishing con-
structive use pursuant to section 7(c).”.

. (4) in subsection (b), by striking out “sec-
tion 21(a)” each place it appears and insert-
tng in lieu “subsection (a)”;

(5) in subsection (bJ(1), by adding at the
end thereof the following: “However, mo
Jinal judgment shall be entered in favor of
an applicant under section 1(b) prior to the
mark being registered, if such applicant
cannot prevail without establishing con-
astructive use pursuant to section 7(c).”.

(6) in subsection (bJ)(3), by amending the
Jfirst sentence of such paragraph to read as
Jolowas: -

‘“43) In any case where there is no adverse
party, a copy of the complaint shall be
served on the Commissioner, and, unless the
court finds the expenses to be unreasonable,
all the expenses aof the proceeding shall be
paid by the party bringing the case, whether
the final decision i3 in favor of such party
or not.”.

SEc. 21. Section 23 of the Trademark Act of
1946 (15 U.S.C. 1091} is amended by—

(1) inserting “(a)” before “In addition” in
the first paragraph;

(2) inserting “(b)” before “Upon the” in
the second paragraph;

(3) inserting ‘‘(c)” before “For the pur-
poses” in the third paragraph;

(4) striking out “‘paragraphs (a),” in subdb-
section fa), as designated herein, and insert-
ing in lieu thereof “subsections (a),”’;

(5) striking out ‘have been in lawful use
in commerce by the proprietor thereof,
upon” in subsection (a), as designated
herein, and inserting in lieu thereaf “are in
use in commerce by the owner thereaf, on’’;

(6) striking out ‘for the year preceding the
filing of the application” in subsection (a),
as designated herein;

(7) inserting before “section 1” in subsec-
tion (a), as designated herein, the following:
“subsections (a) and (d) of";

(8) striking out ‘fee herein provided” in
subsection (b), as designated herein, and in-
serting in lieu thereof “prescribed fee’; and

(8) striking oul the last paragraph.

SEC. 22. Section 24 of the Trademark Act of
1946 (15 U.S.C. 1092) is amended by—
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(1) striking out ‘verified” in the second
(2) striking out “was not entitled to regis-
ter the mark at the time of his application
for registration therecf,” and inserting in
lieu thereof “is not entitled to registration,’’
(3) striking out ‘is not used by the regis-
trant or’; and ’ :

(4) adding at the end thereof the following:
“Hotwever, no final judgment shall be en-
tered in favor of an applicant under section
1(b) prior to the mark being registered, i/
such applicant cannot prevail without es-
tablishing constructive use pursuant to sec-
tion 7(c).”. k - :

SEC. 23. Section 26 of the Trademark Act of
1946 (15 U.S.C. 1094) is amended by— .

(1) inserting “1(b),” after “sections’; and

(2) inserting “7(c),” after “7(b)".

SEC. 24. Section 27 of the Trademark Act of
1946 (15 U.S.C. 1095) is amended by adding
at the end thereof the following: “The filing

mark thereon, shall not constitule an admis-
sion that the mark is not eligible for regis-
tration on the principal register established
herein.”,

SEC. 25. Section 29 of the Trademark Act of
1946 (15 U.S.C. 1111) is amended by striking
out ‘“as used”. . :

SEC. 26. Section 30 of the Trademark Act of
1946 (15 U.S.C. 1112) is amended by—

(1) inserting “or registrant’s” after “appli-
cant's”;, .

(2) striking out *“may file an application”
and inserting in lieu thereof “may epply’;

(3) striking out “poods and services upon
or im connection with which he is actually
using the mark:” and inserting in lieu there-
aof ‘“poods or services on or in connection
with which he is using or he has a bona fide
intention to use the mark in commerce:’;
and

(4) by amending the proviso to read: “Pro-
vided, That when the Commissioner by regu-
lation permils the filing of an application
Jor the registration of a mark for goods or
services which fall within a plurality of
classes, a fee equaling the sum of the fees for
Jiling an application in each class shali be
paid, and the Commissioner may issue a
single certificate of registration for such
mark.”. :

SEC. 27. Section 31 of the Trademark Act of
1946 (15 U.S.C. 1113) is amended by—

(1) striking out “Sscrron 31. FEES™; and

(2) inserting “SEc. 31.” before “(a)”.

Skc. 28. Section 32(2) of the Trademark
Act of 1946 (15 US.C. 1114(2)) is amended _
by striking out ‘injunction” and inserting
in lieu thereof ‘Injunctive”.

SEc. 29. Section 33(a) of the Trademark
Act of 1946 (15 U.S.C. 1115(a}) is amended
by—

(1) inserting “the validity of the registered
mark and of the registration thereof, of the
registrant’s ownership af the mark, and of
the"” after “prima facie evidence of”’;

(2) inserting “or in connection with” after
‘4n commerce on’;

(3) striking out “an opposing party” and
inserting in lieu thereof ‘“‘another person’’;
and

(4) inserting “, including those set forth in
subsection (b),” after “‘or defect”.

SEC. 30. Section 33(b} of the Trademark
Act of 1946 (15 U.S.C. 1115(b)) is amended
by—

(1) amending the matter in subsection (b)
bdefore paragraph (1) to read as follows:

‘“tb) To the extent that the right to use the
registered mark has become incontlestable
under section 15, the registration shall be
conclusive evidence of the validity of the
registered mark and of the registration
thereof, of the registrant’s ownership of the



May 13, 1988

mark. and of the registrant’s exclusive right
to use the registered mark in commerce.
Such conclusive evidence shall relate to the
exclusive right to use the mark on or in con-
nection with the goods or services specified
in the affidavit filed under the provisions of
section 15 or, if fewer in number, the renew-
al application filed under the provisions of
section 9 hereof, subject to any conditions or
limitations tn the registration or in such af-
fiudavit or renewal application. Such conclu-
sive evidence of the right to use the regis-
tered mark shall be subject to proof of in-
Sfringement as defined in section 32, and
shall be subject to the following defenses or
defects:”;

(2) stnkmg oul “services in” in parayraph
(3) and inserting in lieu thereaf “‘services on
orin’y

(3) striking out “trade or service” in para-
graph (4);

. (4) striking out ‘“to users” in paragraph
€£);

(5) striking out “registration of the mark
under this Act or” in paragraph (5) and in-
serting in lieu thereaf “(A) the date of con-
structive use of the mark established pursu-
ant to section 7(c), or (B) the registration of
the mark under this Act {f the application
Jor registration is filed prior to the effective
date of the Trademark Law Revision Act of
1988, or (C)”; and
 (6) adding at the end of the subsection, the
Jollowing:

“In addition, equitable principles, including
laches, estoppel, and acquiescence, where ap-
plicable, may be considered and applied,”.

Sec. 31. Section 34 of the Trademark Act of
1946 (15 U.S.C. 1116) is amended—

(1) in subsection (a) by—

(4) striking out “of the regisirant of a.
mark registered in the Patent and Trade-
mark Office” and inserting in lieu thereaf

“protected under this Act”> and

; (Bladdinaatﬂwendthcreqfﬂwfollow-
ng:

“However, no final judgment shall be en-
tered in favor of an applicant under section
1(b) prior to the mark being registered, if
such applicant cannol prevail without es-
tablishing constructive use pursuant to sec-
tion 7(c).”; and

(2) in subsection (c) by—

(A) striking out ‘“‘proceeding arising”™ and
inserting in liex thereaf “proceeding involo-
ing a mark registered™, and

(B) striking out “decision is rendered,
appeal taken or a decree issued” and insert-
ing in lieu thereof ‘Judgment is entered or
an appeal is taken™.

Sxc. 32. Section 35(a) aof the Trademark
Act of 1946 (15 U.S.C. 1117(a)} is amended
by striking out “of the registrant of a mark
registered in the Patent and Trademark
Office” and inserting in leu thereaf “pro-
tected under this Act™.

Sec. 33. Section 36 of the Trademark Act of
1946 (15 U.S.C. 1118) is amended by— i

(1) striking out “of the registrant of a
mark registered in the Patent and Trade-
mark Office” and inserting in Heu thereaf

“protected under this' Act™; and

(2) striking out “registered mark” and in-

serting in liew thereaf “mark™

Szc. 34. la)Secﬁon”q!theTm.dem.ark
Act of 1946 (15 U.8.C. 1121) is redesignated
as subsection (a) of section Jﬁbtherﬁny
“fa)” after “Sec. 39.”. = -

(b) Section 3%a q/the Trademark Act of
1946 (15 U.S.C. 1121a) is redesignated as
subsection (b) of section 39 by striking out
‘“Szc. 3%9a.” anmd inserting in liew lhereaf
“p)n -

(c) Subsection lb)af:ecuon 38, a:mdarto—
nated herein, i3 amended by striking out
“servicemarks” each place it appears and

inserting in lew thereof “service marks™. .
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SEC. 35. Section 43(a) of the Trademark
Act af 1946 (15 U.S.C. 1125(a)) is amended to
read as folows:

“lai(1) Any person who uses in commerce
on or in connection with any goods or serv-
ices, or any container for goods, any word,
term, name, symbol, or device or any combi-
nation thereof, or who shall engage in any
act, trade practice, or course of conduct in
commerce, which—

“tA) is likely to cause confusion, or to
cause mistake, or to deceive as to the affili-
ation, connection, or-association of such
person with another, or to the origin, spon-
sorship, or approval of his goods, services, or
commercial activities by another; or

“(B) by use of a false designation of origin
or aof a false or misleading descriplion or
representation, misrepresents the nature,
characteristics, or qualities of his or another
person’s goods, services, commercial activi-
ties or their geographic origin;
shall be liable in a ciril action by any
person who believes that he is or is likely to
be damaged by such action.

£(2) The relief provided in this subsection
shall be in addition to and shall not affect
those remedies otherwise available under
this Act, under common law, or pursuant to
any stalute of the Uniled States: Provided,
That nothing in this subsection shall be con-
strued so as to preempl the jurisdiction af
any State to grant relief in cases of unfair
competition.”.

Sxc. 36. Section 43 of the Trademark Act of
1946 (15 U.S.C. 1125) i3 amended by addirg
at the end thereof the following new subsec-
tion: .

‘“(c)(1) The owner of a famous mark regis-
tered under the Act of March 3, 1881, or the
Act of February 20, 1805, or on the principal
register established herein shall be entitled,
subject to the principles of equity, taking
into account, among other things, the good
Jaith use of an individual’s name or an in-
dication of geographic origin, to an injunc-
tion against another person’s xuse in com-
merce of a mark, commencing afler the reg-
istrant’s mark becomes famous, which
causes dilution of the distinctive quality of
the registrant’s mark, and to oblain such
other relief as is provided in this subsection.
In determining whether a mark is famous

- and has distinctive quality, a court shall

wetgh thefoﬂowtngandothcrrelmntfac-

“(A) whether the mark is inhenmtly dis-
tinctive or has become distinctive through
substantially exclusive and continuous use;

“(B) whether the duration and extent of
use of the mark are substantial; .

“{C) whether the duration end extent of
advertising and publicity of the mark are
substantial;

“{D) whether the geographical extent of
the trading area in whick the mark is used
is substantial;

- *(K) whether the mark has substantial
renown in its and the other person’s trading
area and channels of trade; and

“(F} whether the same or sitmilar marks

n
and 36 hereof, subject to the discretion of the
court and the principles of equity. )

"*43) Ownership of o valid registration
under the Act of 1881 or the Act aof 1905 or
on the principal register established herein
shall be a complete bar to an action biought
bwanomerpenomunderthccomnmlawor
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statute of a State, seeking to prevenl dilu-
tion of the distinctiveness of a mark, label,
or form of advertisement.”.

SEC. 37. Section 44 of the Trademark Act of
1946 (15 U.S.C. 1126) is amended—

(1) by striking out ‘‘fees herein prescribed”
in subseciion fa) and inserting in lieu there-
of “fees required herein’;

(2) by striking out “paragraph (b)” each
place it appears and inserting in lieu there-
of “subsection (b)";

(3) in subsection (d) by striking out “sec-
tions 1, 2, 3, 4, or 23” and inserting in lieu
thereof “section 1, 3, 4, 23, or 44(e)”;

(4) in subsection (d)(2) by striking out
‘Dut use in commerce need not be alleged”
and inserting in lieu thereaf “including a
statement that the applicant has a bona fide
intention to use the mark in commerce’;

{5) in subsection (dJ(3), by striking out
“foreing” and inserting in lieu thereof “for-
eign’;

(6) in subsection (e) by adding al the end
thereaf the following: “The application must
state the applicant’s bona fide intention to
use the mark in commerce, bul use in com-
merce shall nol be required prior to registra-
tion.”; and

(7) in subsection (f), by striking out “para-
graphs (c), (d),” and inserting in lieu thereof
“subsections (c), (d),”.

SEeC. 38. Section 45 of the Trademark Act of
1946 (15 US.C. 1127) is amended by—

(1) amending the paragraph defining “re-
lated company” to read as follows:

“The term ‘related company’ means any
person whose use of a mark is controlled by
the owner aof the mark in respect to the
nature and quality of the goods or services
on or in connection with which the mark is
used.”; ' ’

(2) amending the paragraph defining
“trade name” and “commercial name” to
read as follows:

‘“The terms ‘trade name’ and ‘commercial
name’ meana.nynamcuedbyapenonto

name, symbol, or device or any combination
thereaf used by a person, or which a person
has a bona fide intention to use in com-
merce and for which he applies for registra-
tion on the principal register established dy
this Act, to identify and distinguish his
goods, including a unigque product, from
those of othiers and to indicale the source of
the goods, even {f that source is unknown.”;

(4) amending the paragraph defining
“service mark” to read as follows:

“The term ‘service mark’ means any word,
name, symbdol, or device or any combination
thereaf used by a person, or which a person
has a bona fide intention to use in com-
merce and for which he applies for registra-
tion on the principal register established by
thizs Act to identify and distinguish the
services of one person, including & unique
service, from those of others and to indicate
the source af the services, even {f that source
is unknown. Titles, character names, and
other distinctive features af radio or televi-
sion programs may be registered as service
marks notwithstanding that they, or the pro-
grams, may advertise the goods of the spon-
sor.’y”

(5) amending the paragraph defining “cer- .
tification mark” to read as follows:

“The term ‘certification mark’ means any

‘word, name, symbol, or device or any combi-
nation

thereaf used by a person other than
its owner, or for which there i3 a bona fide
intention for such use in commerce through
the filing aof an application for registration
on the principal register established by this
Act, to certify regional or other origin, mate-
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cy, or other characteristics of such person’s
goods or services or that the work or labor
on the goods or services was performed by
members af a union or other organiration.”

(6) amending the paragraph defining “col-
lective mark” to read as follows:

“The term ‘tollective mark’ means a trade-
mark or service mark used by the members
of a cooperutive, an assoclation, or other
collective group or organizalion, or which
such entity has a bona fide intention to use
in commerce and for which it applies for
registration. on the principal register estab-
lished by this Act, and includes marks indi-
cating membership in a union, an associa-
tion, or other organization.”;

(7) amending the paramph deﬁnina

“mark” to read as follows: *

“The term ‘mark’ includes any trademark,
service mark, collective mark, or certifice-
tion mark.’;

(3) amending the matter which appears
between the paragraph defining “mark”,
and the paragraph defining “colorable tmi-
tation” to read as follows:

- “The term ‘use {n commerce’ means use of
a mark in the ordinary course aof trade, com-
mensurate with the circumstances, and not
made merely lo reserve a right in a mark.
For purposes of this Act, @ mark shall be

deemed to be in use in commerce (1) on.

-goods when it is placed in any manner on
the goods or their conlainers or the displays
associated therewith or on the tags or labels
tw‘u:edthefeto,orifthcnatunafthewods
makes such, placement impracticable then
ondocunwntsmoctatedwiththcooodaor
their sale, and the goods are sold or trans-
ported in commerce, and (2) on services
when it is used or displayed in the sale or
advertising of services and the services are
rendered in commerce, or the services are
rendered in more than one State or in this
and a foreign country and the person ren-
dering the services 1s engaged in commerce
in connection therewith

“A mark shall be deemed to be ‘aban-
doned’—

“(1) when its use has been discontinued
with intent not to resume. Intent not to
resume may be inferred from circumstances.
Nonuse for two consecutive vears shall be
prima facie evidence aof abandonment. ‘Use’
means use made in the ordinary course of
trade, commensurate with the circum-
stances, and not made merely (o reserve a
right tn a mark; or

“12) when any course .of conduct of the
owner, {ncluding acts of omisston as well as
commission, causes the mark to become the
generic name for the goods or services or
otherwise to lose its significance as a mark.
Purchaser motivation shall not be a test for
determining abandonment under this sub-
paragraph.

“The term ‘dilution’ means the malerial
reduction of the distinctive qualily of a
Jamous mark through use of the mark by an-
other person, regardless of the presence or
absence of (1) competition between the users
of the mark, or (2) likelthood of confusion,
mistake, or deceplion arising from that
use.”.

SEC. 39. The Trademark Act of 1946 1is
amended by adding at the end thereof the
Jollowing:

“SEC. 51. AU certificales of registration
based upon applications for reyistration
pending in the Patent and Trademark Office
on the effective date of the Trademark Law
Revision Act of 1988 3hall remain in force
Jor a period af 10 years.”,

Sec. 40. This Act and the amendments
made by this Act shall become effective on
the date one year after the date of enactment
of this Act.

CONGRESSIONAL RECORD SENATE
rial, mode of manufacture, quality, accura- -

T na:nmnntr NO. 3078 ’

Mr. BYRD, Mr. President, on behalf
of Mr. DeConcrn, I send a technlca.l
amendment to the desk.

The PRESIDING OFFICER The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from West Virginia (Mr.
Byrp] for Mr. DrCowxcoei, proposes an
amendment numbered 2078:

‘On page 48, line 13, strike out “the generic
name” and insert in lieu thereof “the gener-
ic name for the goods or services or a por-
tion thereof, for which it is registered.”.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

The amendment (No 2078) was
agreed to.

Mr. DeCONCINI. Mr. President, I
am pleased that the Senate has walved
the 2-day rule in order to expeditious-
ly consider this important bipartisan
bill 8. 1883, the Trademark Law Revi-
sion Act of 1988. I ask unanimous con-
gent that the Senate adopt 8. 1883 as
reported by the Senate Judiciary Com-
mittee.

The purpose of 8. 1883, Trademark
Law Revision Act of 1988, is to amend
the Trademark Act of 1948 to bring it

.up to date with present day business

practices and realities. The legislation
improves the act's protection of the
public from counterfeit, confusion and
deception, Increases the value of the
Federal trademark registration system
for U.S. companies, and removes the
current preference for foreign compa-
nies applying to register.

- Mr. President, 8. 1883 represents the
first overall revision of the Federal
trademark statute, the Lanham Act,
since the act was adopted in 1946.
Many of the revisions are substantive
and will have a significant impact on
U.S. trademark law. Others are of a

technical nature, serving only to cor--

rect deficiencies and inconsistencies in
the Lanham Act’s language. Impor-
tantly, none of the amendments con-
tained in S. 1883 alter the stated pur-
poses of the Lanham Act or conflict
with Congress’' intent when it passed
the act more than 40 years ago. In
sum, S. 1883 modernizes the Federal
trademark statute while preserving its
balanced protection of business [trade-
mark owners] and the public [consum-
ers].

Mr. President, S. 1883, the Trade-
mark Law Revision Act of 1988, repre-
sents the culmination of thousands of
hours of work over the past 2% years.
The bill is based on the results of a
study conducted by the U.S. Trade-
mark Association’s Review Commis-
sion. The Commission’s comprehensive
review of the policies and components
of the trademark system included an
exhaustive questionnaire to the trade-
mark community, extensive study of
specific topics by committees, and
open debate at annual meetings. Hun-
dreds of trademark owners and practi-
tioners, more than 50 organizations,
government officials In the United

May 13, 1988
States a.ud abroad, and eminent schol-
ars in the fields of constitutional, com-
mercial, trademark, and unfair compe-
tition law contributed their views.
When the study was completed the
Commission produced a lengthy report
of its findings and recommended legis-
lative changes Iin the trademark

system. :

8. 1883, as I introduced it on Novem-
ber 19, 1987, encompassed those rec-
ommendations. The Subcommittee on
Patents, Copyrights, and Trademarks
held a hearing on the bill on March
15, 1988, and heard testimony from
trademark associations, individual -
trademark experts, and ‘trademark
owners such as Mrs. Fields Inc. and
-Frito-Lay, Inc. Following the hearing
several improvements were made to
the bill. My colleagues, particularly
my good friend from Utah, Senator
HartcH, worked closely with me in an
effort to perfect the bill. I commend
my colleagues, particularly the co-
sponsors Senators GRASSLEY, HEFLIN
and Harcy for recognizing the impor-
tance of this legislation and working
with me to move it in an expeditious
manner. A substitute amendment was
unanimously approved by the subcom-
mittee on April 13, 1988 and by the
full Judiciary Committee on May 12,
1988,

The following outlines in more detail

.some of the specific provisions of S.

1883:

A APPLICATIONE BASED OoN INTENT-TO-USE

8. 1883 creates a system whereby compa-
nies and individuals may apply to register
marks in the U.8. Patent and Trademark
Office on the basis of & bona fide intent-to-
use the mark in commerce. Pregently, an
American company may apply to register a
mark only after it has actually used tbe
mark in commerce. Conversely, a foreign ap-
plicant i3 not required to use a mark before
applying for a U.S. registration if it files
based on a foreign registration or appuca-
tion.

U.8. adoption of an intent-to-use applica-
tion system has several advantages. First, it
eliminates the extreme uncertainty Ameri-
can companies face as they invest in intro-
ducing new products and services. Second, it
reduces the adventage that foreign trade-
mark owners now enjoy. Third, it makes un-
necessary the contrived practice of “token
use” as g means of meeting pre-application
use requirements. Last, it brings United
States law into greater conIormity with
worldwide practice.

The proposed intent-to-use application
systemm will supplement the present use-
based system; applicant will be able to
choose between filing on the basis of intent-
to-use or on the basis of actual use. While
the existing use-based system would not
change procedurally, all . applicents who
allege use of a mark In commerce will be
subject to a more stringent definition of use.
This definition, which will eliminate the
commercially-transparent practice of token
use as a2 means of creating trademark rights,
will also heln to reduce the amount of
“deadwood’” on the register.

The intent-to-use system provided for by
8. 1883 Includes several safeguards against
abuse. Among them:

1. All business must state their bona fide
intent-to-use & mark in commerce on or in
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connection with all of the goods or services
stated in an application for registration.

2. With the exception of marks for which
application for registration is filed on the
basis of a foreign registration or foreign pri-
ority date, no mark will be registered until it
is used in commerce on a commercial scale
and then it will be registered only for those
goods or services for which evidence of this
use is submitted.

3. After a mark is approved for registra-
tion, it will have to be used within six
months or the application will be aban-
doned. This six-month period may be ex-
tended in six-month increments up to a
maximum of four years. To obtain each ex-
tension, the applicant must file a statement
of its continued bona fide intention to use
the mark and pay a fee.

4. To reduce substantially the risks of in-
troducing a new product and the potential
for conflict between trademark users, the
date an application to register is filed
(whether it is filed on the basis of use or
intent-to-use) will constitute nationwide
“constructive use” of the mark. This will
give the applicant priority rights over later
users or applicants. This right of priority
can not be enforced, however, until the ap-
plicant makes use of its mark and obtains a
registration.

B. ACCURACY OF THE FEDERAL REGISTER

The goal of the federal trademark regis-
tration system is the creation of a record
which accurately reflects all marks that are
actually being used in the U.8. marketplace.
8. 1883 includes several provisions devoted
to this objective.

“Deadwood”. As & means of eliminating
from the register those marks which are no
longer in use and thereby do not qualify for
registration (lL.e., “deadwood”), the bill first
reduces the term of a trademark registra-
tion from twenty to ten years (a commensu-
mtedecreasclntherenewalfeewouldao—
company this change).

Becond, it imposes stricter requtrments
for maintaining a registration. During the
sixth year of the term of a registration, the
owner of a trademark registration will have
to file an affidavit with the Patent and
Trademark Office stating that the mark is
in use on or in connection with all the goods
or services recited in the registration and
will have to provide specimens or facsimiles
evidencing that use. (These new “section 8
requirements parallel those that are now re-
quired at the time a mark Is renewed.)
These changes, along with the new defini-

tion of use for which 8. 1883 provides, will.

enlarge the pool of available marks for busi-
ness to adopt, use and register.
C. PROTECTION OF FAMOUS MARKS FROM
DiILuTIOoN

8. 1883 creates ‘a federal cause of action
permitting the owner of a registered mark,
which is truly famous and has distinctive
quality, to protect the mark from use by
others which unfairly capitalizes on the ex-
ceptional recognition and renown of the
. mark or which reduces or destroys the dis-
tinctive quality of the mark even if likeli-
hood of confusion-in the marketplace, the
standard test of trademark Infringement,
cannot be proved. This new cause of action
is highly selective; it protects only those
federally registered marks that are most
likely to be diluted through non-competing
use. It will augment, not- preempt, the
twenty-three state dilution laws.

D. UBREGISTERED MARKS

S. 1883 amends the language of section
43(2) of the Lanham Act to conform it to
the expanded scope of protection it has
been given by the courts. In addition, the re-
vised section makes misrepresentations (e.g.,

l
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false advertising claims) about another’s
products or services actionable (under
present law, actions are limited to misrepre-
sentations about one’s own products or serv-
ices), and extends the remedies available in
cases involving registered marks to cases
brought under the section where no regis-
tration is involved.

Mr. METZENBAUM. Mr. President,
when the subcommittee considered S.
1883 an amendmient was adopted to
delete from section 35(a)(1XB) .the
phrase ‘“or by omission of material in-
formation”. What was the subcommit-
tee’s intent in making that deletion?

Mr. DECONCINI. Mr. President, this
deletion was made to respond to con-
cerns that it could be misread to re-
quire that all facts material to a con-
sumer’s decision to purchase a product
or service be contained in each adver-
tisement. Currently the question of
when section 43(a) reaches failure to
disclose information material to a con-
sumer’s purchasing decision is an open
question in the-.courts. Recent court
decisions and commentators have sug-
gested that omissions may give rise to
a cause of action regardless of whether
any affirmative misrepresentations
have been made. The committee does
not condone deceptive advertising
whether by affirmative misreprenta-
tion on material omission, and leaves
to the courts the task of further devel-

oping and applying this principle.

under section 43(a).
Mr. RUDMAN. Mr. President, I

‘would like to take this opportunity to

engage my colleague from Arizona,
Mr. DrxConxcixNi, the distinguished

. chairman of the Judiciary Subcommit-

tee on Patents, Copyrights and Trade-
marks, in a brief discussion of the bill
currently being considered by the
Senate, 8. 1883. It is my understanding
that this bill does nothing to change
current law or practice regarding par-
allel imports, sometimes known as
gray market goods.

Mr. DECONCINL That is correct.
This bill, which revises trademark law,
is not intended to address the issue of
gmy market goods or parallel importa-

on.

Mr. RUDMAN. One section of the
bill adds a Federal dilution section to
current law. This provision provides
protection for famous registered trade-
marks from unauthorized uses which
materially reduce the distinctiveness
of the mark. The Senator’s introducto-
ry floor statement cites the. example
of a situation where a mark such as
Kodak is used for pianos, or Buick is
used for aspirin. I presume that this is
still the type of situation intended to
be covered in this bill, that is, dilution
through the noncompeting use of a
trademark. .

Mr. DECONCINI. That is correct.
This provision is specifically intended
to address a narrow category of
famous registered trademarks where
the unauthorized use by others, on
dissimilar products - for which the
trademark 18 not registered, dilutes
thﬁ-k. distinctiveness of the famous
WO,
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Mr. RUDMAN. I thank the Senator
for clarifying this matter.

Mr. GRASSLEY. Mr. President, I
am pleased to speak on behalf of the
Trademark Reform Act, S. 1883. This
important piece of legislation will
amend the Lanham Act, the law that
has governed the trademark area for
more than 40 years,

The bill improves, in a number of
ways, trademark law for large and
small businesses, as well as consumers.
First, it will make a major change in
the way we establish trademark use.
Under current law, someone who
wants to use a particular trademark
must put the mark “in commerce” so
as to demonstrate the mark is truly in
use. This is an outdated method, for
our economy, which is in such an ad-
vanced technological state. Instead,
this bill would allow registration of a
trademark based upon a bona fide
intent to use. Thus, a company or an
individual can reserve a trademark
before the final product is ready to go
to market. It will allow more certainty
in this field.

Second, the bill creates a Federal
remedy to protect famous trademarks
against dilution of the mark. At the
present time, such claims are resolved
under 23 different State laws and the
decisions of the State courts. Instead
of being subject to inconsistent deci-
sions, truly famous marks will be enti-
tled to national protection.
~ And thirdg, section 43 of the Lanham
Act, which is essentially used to pro-
tect against unfair competition, will be
modified. The changes, however, will
only codify the law laid down by our
Federal courts. The modified section
43 will entitle a suit to be brought for
“use of a false designation of origin or
of a false or misleading description or
representation, misrepresents the
nature, characteristics, or qualities of
his or another person’s goods, services,
commercial activities or their geo-
graphic origin.” Under this language,
the public will be protected against
false advertising and unfair competi-
tion.

This bill is a good example of how
Congress can, in fact, improve a stat-
ute. Senator DeCoNcini, chairman of
the Subcommittee on Patents, Copy-
rights and Trademarks of the Judici-
ary Committee, i3 to be commended
for his hard work and thorough analy-
sis of the trademark law and modifica-
tion. The bill was introduced last fall,
hearings were held this Spring, and a
consensus, including industry groups
and the U.8. Patent and Trademark

_ Oftice, developed around the impor-,

tance of passing this bill. I thank Sen-
ator DeConcInt for the opportunity to
have a part in the passage of this im-
portant legislatipn. I urge my col-
leagues to approve it speedily. |

The PRESIDING OFFICER. The
bill is open to further amendment. If
there be no further amendment to be
proposed, the question is on agreeing
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to the committee amendment in the
nature of a substitute, as amended.

The committee amendment was
agreed to.

The bill was ordered to bq,engrossed
for a third reading, and was read the
third time.

The PRESIDING OFFICER. The
bill having been read the third time,
the question is, shall it pass?

Bo the bill (8. 1883) is a.mended, was
passed, as follows:

8. 1883
That this Act may be cited as the ‘“Trade-
mark Law Revision Act of 19888”;

Srec. 2. For purposes of this Act, the Act
entitled “An Act to provide for the registra-
tion and protection of trade-marks used in
commerce, to carry out the provisions of
certain international conventions, and for
other purposes’” shall be referred to as the
“Trademark Act of 1946",

8kc. 3. Section 1 of the Trademark Act of
1848 (15 U.8.C. 1051) is amended by—

(1) inserting a section heading before sec-
tion 1 to read as follows:

“REQUIRFMENTS FOR AFPLYING TO REGISTER

TRADEMARKS ON THE PRINCIPAL REGISTER";

(2) striking out “may register his” in the
matter before subsection (a) and lnsert.tng
in Heu thereof “may apply to register his

(3) redesignating paragraphs (1), (2), and
(3) of subsection (a) as subpa.ra.zraphs (A),
(B), and (C), respectively;

(4) redesignating subsections (a), (b) and
,i;‘)asparagmpbs(l) (2), and (3), respective-

(5) Inserting “(a)” after “Secrion 1.”;

(6) striking out “applied to” in subsection
(aX1XA), as redesignated herein, and insert-
ing in lieu thereof “used on or in connection
with';

(7) striking out ““actually” in subsection
(aX1XC), as redesignated herein;

(8) striking out “filing” in subsection
(aX2), us redesignated herein, and mserti.ng
in lieu thereof “prescribed’; and

(9) adding at the end thereof the follow-

“(b) A person who has a bona fide inten-
tion to use a trademark in commerce, such
intention to reflect the good faith circum-
stances relating to the intended use, may
apply to register the trademark under this
Act on the principal register hereby estab-
lished:

“(1) By filing in the Patent and Trade-
mark Office—

‘“(A) a written application, in such form as
may be prescribed by the Commissioner,
verified by the applicant, or by a member of
the firm or an officer of the corporation or
association applying, specifying applicant’s
domicile and citizenship, applicant’s bona
fide intention to use the mark in commerce,
the goods in connection with which the ap-
plicant has a bona fide intention to use the
mark and the mode or manner In which the
mark is intended to be used tn connection
with such goods, and including a statement
to the effect that the person making the
verification believes himself, or the firm,
corporation, or asgociation in whose behalf
he makes the verification, is entitled to use
the mark in commerce, and that no other
person, firm, corporation, or association, to
the best of his knowledge and belief, has the
right to use such mark in commerce either
in the identical form thereof or in such near
resemblance thereto as to be likely, when
used on or in connection with the goods of
such other person, to cause confusion, or to
cause mistake, or to deceive. However, with
the exception of applications filed pursuant
. to section 44 of this Act, no mark shall be
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registered until the applicant has met the
requirements of section 13(bX2) hereof; a.nd

“(B) a drawing of the mark.

‘“(2) By paying in the Patent and Trade-
mark Office the prescribed fee, - .

“¢3) By complying with such rules or regu-
lations, not inconsistent with law, as may be
prescribed by the Commissioner.

‘“(c) At any time during examination of an
application filed under subsection (b), an
applicant who has made use of the mark in
commerce may claim the benefits thereof
for purposes of this Act, by amending his
ébplication-to bring it into conformity with
the requirements of subsection (a).".

Skc. 4. Section 2 of the Trademark Act of

1946 (U.8.C. 1052) {s amended—

(1) by amending subsection (d) to read a8
follows:

“(d) conxixt.l of or comprises a mark
which 80 resembles & mark registered in the
Patent and Trademark Office, or a mark or
trade name previously used in the United
States by another and not abandoned, as to
be likely, when applied to the goods of the
applicant, to cause confusion, or to cause
mistake, or to deceive: Provided, That when
the Commissioner determines that confu-
sion, mistake, or deception is not likely to
result from the continued use by more than
one person of the same or similar marks
under conditions and limitations as to the
mode or place of use of the marks or the
goods In connection with which such marks
are used, concurrent registrations may be
issued to such persons when they have
become entitled to use such marks as a
result of their concurrent lawful use in com-
merce prior to (1) the earliest of the filing
dates of the applications pending or of any
registration issued under this Act; or (2)
July 5, 1947, in the case of registrations pre-
viously issued under the Act of March 3,
1881, or February 20, 1805, and continuing
in full force and effect on that date; or (3)
July 5, 1947, in the case of applications filed
under the Act of February 20, 1905, and reg-
istered after July 5, 1847. Use prior to the
filing date of any pending application or a
registration shall not be required when the
owner of such application or registration
consents to the grant of a concurrent regis-
tration to the applicant. Concurrent regis-
trations meay also be issued by the Commis-
sioner when a court of competent jurisdic-
tion has finally determined that more than
one person is entitled to use the same or
similar marks in commerce. In issuing con-
current registrations, the Commissioner
shall prescribe conditions and limitations as
to the mode or place of use of the mark or
the goods on or in connection with which
such mark is registered to the respective
persons;”;

(2) in subsection (e) by striking out ‘“‘ap-
plied to’ each place it appears and Inserting
in lieu thereof “used on or in connection
with”; and

(3) in subsection () by—

(A) striking out ‘“‘applied to” and inserting
in leu thereof “used on or in connection
with”; and

(B) striking out “five years” through the
end of the subsection and inserting In lieu
thereof “‘five years next preceding an offer
of proof by the applicant.”.

Src. 5. Section 3 of the Trademark Act of
1946 (15 U.8.C. 1053) is amended by—

(1) striking out ""used in commerce” in the
first. sentence;

(2) striking out *, except when” through
“mark 18 used” in the first sentence: and

(3) striking out the second sentence.

Sec. 6. Section 4 of the Trademark Act of
1946 (15 US.C. 1054) is amended by—

(1) striking out ‘“origin used in com-
merce,” and Inserting in 1leu thereof
“origin,™;
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(2) striking out “except when” in.the first
gentence and inserting in leu thereof
“except In the case of certification marks
when”; and ]

(3) striking out the second sentence.

8€ec. 7. Section 5 of the Trademark Act of
1948 (15 U.8.C. 1055) is8 amended by adding
at the end thereof the following: “First use
of a mark by a person, which use Is con-
trolled by the registrant or applicant for
registration of the mark in respect to the
nature and quality of the goods or services,
shall inure to. the benefit of the registrant

_or applicant.”.

Skc. 8. Section 6(b) of the Trademark Act

‘of 1946 (15 U.8.C. 1056(b)) 18 amended by

striking out ‘(d)” and inserting in leu
thereof “(e)".

Sec. 8. Section 7 of the Trademark Act of
1946 (15 U.S.C. 1057) is amended by—

(1) amending subsection (b) to read as fol-
lows:

“(b) A certificate of registration of a mark
upon the principal register provided by this
Act shall be prima facie evidence of the va-
lidity of the registered mark and of the reg-
istration thereof, of the registrant’s owner-
ship of the mark, and of the registrant’s ex-
clusive right to use the registered mark in
commerce on or in connection with the
goods or services specified in the certificate,
subject to any conditions or limitations
stated therein.”;

(2) redesignating subsections (c), (d), (e),
), and (g) as subsections (d), (e), (), (&),
and (h), respectively; ’

(3) Inserting between subsection (b) and
subsection (d), 88 redesignated herein, the
following:

‘“e) Oonttngent. on the registration of a
mark on the -principal register established
herein, the filing of the application to regis-
ter such mark shall constitute constructive
use of the mark, conferring a right of priori-
ty, nationwide in effect, on or in connection
with the goods or services specified in the
registration against any other person except
for a person whose mark has not been aban-
doned and, who prior to such filing—

“(1) has used the mark;

‘“2) has filed an application to register
the mark on the principal register and that

‘application i8 pending or has resulted in reg-

istration of the mark on the principal regis-
ter; or

‘“(3) has filed a foreign application to reg-
ister the mark on the basis of which he has
acquired a right of priority by the timely
filing under section 44(d) of an application
to register the mark on the principal regis-
ter and that application is pending or has
resulted in registration of the mark on the
principal register.”;

(4) amending subsection (d), as redesignat-
ed herein, by striking out ‘“fee herein pro-
vided” and inserting in lieu thereof ‘‘pre-
acribed fee'”;

(5) amending subsection (f), as redesignat-
ed herein, by striking out ‘‘fee required by
law” and inserting in lieu thereof ‘“pre-
scribed fee”; and

(6) amending subsection (h), as redesig-
nated herein, by striking out “required fee”
and inserting in lleu thereof ‘‘prescribed
fee”.

Src. 10. Section 8(a) of the Trademark Act
of 1946 (15 U.S.C. 1058a) is amended by—

(1) striking out “twenty’” and inserting in
lieu thereof “ten”; and

(2) striking out ‘‘showing that said mark is
in use in commerce or showing that its”” and
inserting in lieu thereof “setting forth those
goods or services recited in the registration
on or in connection with which the mark is
in use in commerce and having attached
thereto a specimen or facsimile showing cur-
rent use of the mark, or showing that any”.
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Skc. 11. Section 9(2) of the Trademark Act
of 1946 (15 U.S.C. 1059(a)) I8 amended by
striking out “twenty” and inserting in lieu
thereof “ten”.

Sec. 12. Section 10 of the Trademark Act

of 1946 (15 U.S.C. 1060) is amended to read
as follows:

“ABSIGNMENT AND GRANT OF SECURITY
INTEREST

“Sec. 10. (a) A registered mark or a mark
for which application to register has been
filed shall be assignable with the goodwill of
the business in which the mark is used, or
with that part of the goodwill of the busi-
ness connected with the use of and symbol-
ized by the mark. However, no spplication
to register a mark under section 1(b) shall
be assignable prior to the filing of the veri-
fied statement of use under section 13(bX2),
except to a successor to the business of the
applicant, or portion thereof, to which the
mark pertains,

“(bX1) A security interest In a registered
‘mark, or a mark for which an application
for registration has been filed under section
1(b) or subsection (d) or (e) of section 44,
may be obtained and will be superior to any
interest subsequently granted to a third
party, provided—

“(A) the party granted the security inter-
est obtains a security interest in the good-
will of the business in which the mark is
used, or with that part of the goodwill of
the business connected with the use of and
symbolized by the mark; and

“(B) notice of such interest is filed in the
Patent and Trademark Office—

“(1) within ten days after the interest is
granted if the interest pertains to a regis-
tered mark or {f it pertains to a mark which
is the subject of an application for registra-
tion under section 1(b) or subsection (d) or
(e) of soction 44, or

“(11) within four months after the mark is
registered if the Interest pertains to'a mark
which is the subject of an application under
section 1(a) or 23 and the person holding
the interest has a valid, perfected interest
pursuant to State law at the time the mark
is registered. i

“(2) A party granted a security interest in
& registered mark, or a mark for which an
‘application for registration has been filed
under section 1(b) or subsection (d) or (e) of
section 44, may, after default by the party
granting the security interest, require the
debtor to assign the mark to—

“(A) a transferee who is also being as-
signed that part of the goodwill of the busi-
ness connected with the use of and symbol-
ized by the mark; or

‘“(B) the party holding the security inter-
est, even though such party does not pres-
ently engage in the business to which the
mark relates, provided that the secured
party either subsequently engages in the
business to which the mark relates or holds
the mark only for the purpose of subse-
quently transferring the mark along with
the goodwill associated with the mark and
that such subsequent transfer occurs prlor
to dissipation of the goodwill. ©. -

*“(3) A security interest in a mark obtained
pursuant to this section will extend to the
consideration received upon the sale, ex-
change, collection or other disposition of
the mark for ten days after receipt of the
consideration by the transferor and will
then lapse unless a financing statement or
other document is filed as required by ap-
propriate State law.

. "(c)manyassimmentororgrmtotase-
curity interest in a mark it shall not be nec-
essary to include the goodwill of the busi-
neas connected with the use of and symbol-
ized by any other mark used in the business
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or by the name or style under which the
business is conducted.

“(d) Assignments and grants of security
interest shall be by instruments in writing
duly executed. Acknowledgment shall be
prima facie evidence of the execution of an
assignment or a grant of a security interest
and when recorded in the Patent and Trade-
mark Office the record shall be prima facie
evidence of execution. An assignment of or
grant of a security interest in a mark shall
be vold as against any subsequent purchaser
or other entity being granted an interest for
a valuable consideration without notice,
unless recorded in the Patent and Trade-
mark Office—

“(1) within three months after the date
thereof or prior to such subsequent pur-
chase in the case of an assignment; or

*(2) pursuant to the provisions of subsec-
tion (bX1XB) or prior to the subsequent
filing of a conflicting interest, whichever is
later, in the case of the grant of any securi-
ty interest.

“(e) A separate record of documents sub-
mitted for recording under this section shall
be maintained in the Patent and Trademark
Office. Such record shall include any re-
lease, cancellation, discharge, or satisfaction
relating to any conveyance or other instru-
ment affecting title to or any interest in a
registered mark or a mark for which appli-
cation to register has been filed.

“(f) An assignee or holder of a security in-
terest not domiciled in the United States
ghall be subject to and comply with the pro-
visions of section 1(d) of this Act.”.

8ec. 13. Section 12(a) of the Trademark
Act of 1946 (15 U.S C. 1062a) is amended
by—

(1) striking out “fee herein provided” and
inserting in leu thereof *“prescribed fee”;
and

(2) striking out “to registration, the” and
inserting in lieu thereof “to registration, or
would be entitled to registration upon the
acceptance of the statement of use pre-
scribed in section 13(bX2) of this Act, the”.

Sxc. 14. Section 13 of the Trademark Act
of 1946 (15 U.8.C. 1083) is amended by— -

(1) inserting “(a)” before *‘Any person”;

(2) striking out “required fee” and insert-

'inz in lieu thereof “prescribed fee”’; and

(3) adding at the end thereof the follow-
“(b) Unless registration i8 succesafully op-

posed—

‘(1) a mark entitled to registration on the
principal register based on an application
filed under section 1(a) or pursuant to sec-
tion 44, shall be registered in the Patent and
Trademark Office, and a certificate of regis-
tration izsued, and notice of the registration
shall be published in the Officlal Gazette of
the Patent and Trademark Office; or

“(2) a notice of allowance shall be issued
to the applicant if he applied for registra-
tion under section 1(b). Within six months
following the date of the notice of allow-
ance, the applicant must file in the Patent
and Trademark Office, together with such
number of specimens or facsimiles of the
mark as used in commerce as may: be re-
quired by the Commissioner and payment of
the prescribed fee, a verified statement that
the mark is in use in commerce and specify- -
ing the date of applicant’s first use of the
mark and the date of applicant's first use of
the mark in commerce, those goods or serv-
ices specified in the notice of allowance on
or in connection with which the mark is
used in commerce and the mode or manner

" in which the mark is used in connection

with such goods or servicea. Subject to ex-
amination and acceptance of the statement
of use, the mark shall be registered in the
Patent and Trademark Office, and a certifi-
cate of registration issued, for those goods
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or services recited in the statement of use
for which the mark is entitled to registra-
tion and notice of registration shall be pub-
lished in the Official Gazette of the Patent
and Trademark Ofifice. The notice shall
specify the goods or services for which the
mark is registered.

“(A) The time for filing the statement of
use shall be extended for an additional six-
month period upon written request of the
applicant prior to expiration of the six-
month period. Such request shall be accom-
panied by a verified statement that the ap-
plicant has a continued bona fide intention
to use the mark in commerce and specifying
those goods or services identified in the
notice of allowance on or in connection with
which the applicant has a continued bona
fide intention to use the mark in commerce.
Up to six further extensions of six months
each shall be obtained when requested prior
to the expiration of the extended period
and accompanied by a verified statement
that the applicant has a continued bona fide
intention to use the mark in commerce and
specifying those goods or services identified
in the most recent extension for which the
applicant has a continued bona fide inten-
tion to use the mark in commerce. Each re-
quest for an extension shall be accompanied
by payment of the prescribed fee.

“(B) The Commissioner shall notify any
applicant who files a statement of use of the
acceptance or refusal thereof and, if & refus-
al, the reasons therefor. An applicant may
amend his statement of use.

“¢C) The failure to timely file a verified
statement of use zhall result in abandon-
ment of the application.”.

Sxc. 15. Section 14(c) of the Trademark
Act of 1946 (15 U.S.C. 1084(c)) i3 amended
to read as follows:

“(c) at any time if the registered mark be-
comes the generic name for the goods or
services, or a portion thereof, for which it is
registered, or has béen abandoned, or its
registration was obtained fraudulently or
contrary to the provisions of section 4 or of
subsection (a), (b), or (¢) of section 2 for a
registration hereunder, or contrary to simi-
1ar prohibitory provisions of such prior Acts
for a registration thereunder, or if the regis-
tered mark is being used by, or with the per-
mission of, the registrant so as to misrepre-
sent the source of the goods or services on
or in connection with which the mark is
used. If the registered mark becomes the ge-
neric name for less than all of the goods or
services for which it is registered, a petition
to cancel the registration for only those
goods or services may be filed. A registered
mark shall not be deemed to be the generic
name of goods or services solely because
such mark is also used as & name of or to
identify .a unique product or service. The
primary significance of the registered mark
to the relevant public rather than purchas-
er motivation shall be the.test for determin-
ing whether - the registered mark has
become the generic name of goods or serv-
ices on or’in connection with which it has
been used; or” .

8c. 16. Section 15(4) of the deema.rk
Act of 1946 (15 U.8.C..1065(4)) is amended
by striking out the “common descriptive
name of any article or substance, patented

or otherwise” and inserting in lieu thereof
“““the generic name for the goods or services

or & portion thereof, for which it is regis-

8ec. 17. Section 16 of the Trademark ‘Act
of 1946 (15 U.S.C. 1066) is amended by strik-
ing out “applied to the goods or when used
in connection with the servicea” and insert-
ing in lieu thereof ‘“‘used on or in connect.ton
with the goods or services”.
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8Sec. 18. 8ection 18 of the Trademark Act
of 1946 (15 U.S8.C. 1068) is amended by— -

(1) striking out “or restrict” and inserting
in lieu thereof “the registration, fn whole or
in part, may modify the application or regis-
tration by limiting the goods or services
specified therein, may otherwise restrict or
rectify with reapect to the register’”;
u:g) striking out “or’”’ before “may reruse

(3) adding at the end thereof the follow-
ing: “However, no final judgment shsll be
entered In favor of an applicant under sec+
tion 1(b) prior to the mark being registered,
if such applicant cannot prevall without es-
tablishing constructive use pursuant to sec-
tlon 7(c).”.

8xc. 19. Section 19 of the Trademark Act
of 1946 (15 U.S.C. 1069) 1s amended by strik-
ing out the second sentence.

Sec. 20. Section 21 of the Trademark Act
of 1946 (15 U.8.C. 1071) 1s amended—

(1) in subsection (a), by striking out “sec-
tion 21(b)” each place it appears and insert-
ing in lleu thereof “subsection (b)”;

(2) in subsection (a), by striking out “sec-
tion 21(aX2) hereof”’ and inserting in lleu
thereof “paragraph (2) of this subsection”;

(3) in subsection (aX4), by adding at the
end thereof the following: “However, no
final judgment shall be entered in favor of
an applicant under section 1(b) prior to the
mark being registered, if such applicant
cannot prevall without establishing con-
structive use pursuant to section 7(c).”.

(4) in subsection (b), by striking out ‘‘sec-
tion 21(a)"” each place it appears and insert-
ing in lieu thereof “subsection (a)”;

(6) In subsection (bX1), by adding at the
end thereof the following: ‘“However, no
final judgment shall be entered in favor of
an applicant under section 1(b) prior to the
mark “being registered, if such applicant
cannot prevafl without establishing con-
structive use pursuant to section 7(¢).”.

(6) in subsection (bX3), by amending the
{irst sentence of such ‘paragraph to read as
follows:

“(3) In any case where there i8 no adverse
party, a copy of the complaint shall be
served on the Commissioner, and, unless the
court finds the expenses to be unreasonable,
all the expenses of the proceeding shall be
pald by the party bringing the case, wheth-
erfthe final decision is in favor of such party
or not.”.

Src. 21. Section 23 of the Trademark Act
of 1948 (15 U.8.C. 1091) i3 amended by—

(1) inserting ““(a)” before “In addition” in
the first paragraph;

(2) inserting “(b)” before “Upon the” in
the second paragraph;

(3) inserting “(¢)* before “For the pur-
poses” in the third paragraph;

. (4) striking out “paragraphs (a),” in sub-
section (a), as designated herein, and insert-
ing in lieu thereof “subsections (a),”;

(5) striking out ““have been in lawful use
In commerce by the proprietor thereof,
upon” in subsection (a), as designated
herein, and inserting in lieu thereof “are in
use in commerce by the owner thereof, on’;

(6) striking out “for the year preceding
the filing of the application” in subsection
(a), as designated herein;

(7) inserting before “section 1~ ln subsec-
tion (a), as designated herein, the following:
“gubsections (a) and (d) of”;

(8) striking out “fee herein provided” in
subsection (b), as designated herein, and in-
serting in lieu thereof “‘prescribed fee”; and

(9) striking out the last paragraph.

. SEec. 22. Bection 24 of the Trademark Act
of 1946 (15 U.8.C. 1092) s amended by—

(1) striking out “verified” in the-second
sentence;

(2) striking out “was not entitled to regis-
ter the mark at the time of his application

tablishing
. tlon T(e).”,
- Bro. 23
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for registration thereof,” and inserting in
leu thereof “is pot ent;lt.led to registra-
tion,”;
(3) striking out “is not used by the regis-
trant or”; and
{4) adding at the end thereof the follow-
ing: “However, no final judgment shsll be
entered in favor of an applicant under sec-
tion 1(b) prior to the mark being registered,
if such applicant cannot prevail without es-
constructive une pursuant to sec-

23. Section 26 of the Trademsark Act
o.t 1846 (ISU.BC 1094) in.mmdedby— -
-* (1) inserting “1(b),” after “pections”; and

(2) inserting “7(c),” after “7(b)".

8xc. 24. Section 27 of the Trademark Act
of 1946 (156 USB.C. 1095) is umended by
adding st the end thereof the following:

. “The filing of an application to register a

mark on the supplemental register, or regis-
tration of a mark thereon, shall not constl-
tute an admission that the mark is not eligl-
ble for registra.t.lon on the principal register
established herein.

Szc. 28. Sect.ion:QoItheTra.dema.rkAct
of 1946 (18 U.8.C. 1111) is amended by strik-
ing out “as used”.

8rc. 26. Section 30 of the Trademark Act
of 1946 (15 UB.C. 1112) is amended by—

(1) inserting “or registrant’s” after “appli-
cant's”;

(2) striking 6ut “may file an application”
and inserting in lieu thereof “may apply”;

(3) striking out “‘goods and services upon
or in connection with which he is actually

‘'using the mark:” and inserting in lieu there-

of “goods- or sérvices on or iIn connection
with which he is using or he has a bona fide
intention to use the mark in commerce:”;
and :

(4) by amending the proviso to read: “Pro-
vided, That when the Commissioner by reg-
ulation permits the filing of an application
for the registration of & mark for goods or
services which fall within a plurality of
classes, a fee equaling the sum of the fees
for filing an application in each class shall
be paid, and the Commissioner may issue &
single certificate of registration for such
mark.”. .

8xc. 27. Section 31 of the Trademark Act
of 1946 (15 U.8.C, 1113) is amended by—

(1) striking out “SecrioN 31. Pres”; and

(2) inserting “Szc. 31.” before “(a)”.

8ec. 28. Section 32(2) of the Trademark
Act of 1946 (15 U.S.C. 1114(2)) i3 amended
by striking out “injunction” and inserting in
lieu thereof “injunctive”.

. 8ec. 29, Section 33(a) of the Trademark
Act of 1948 (15 U.8.C. 1115(a)) i8 amended
by—

(1) inserting “the validity of the registered
mark and of the registration thereof, of the
registrant’s ownership of the mark, and of
the” after “prima facie evidence of”;

(2) inserting “or in connection with” after
“iln commerce on’’;

(3) striking out “an opposing party” and
inserting in lieu thereof “another person’;
and

(4) inserting **, including those set forth in
subsection (b),” after “or defect”.

Src. 30. Section 33(b) of the Trademark
Act of 1946 (15 U.S.C. 1115(b)) {8 amended
by—

(1) amending the matter in subsection (b)
before paragraph (1) to read as follows:

“(b) To the extent that the right to use
the registered mark has become incontest-
able under section 15, the registration shall
be conclusive evidence of the validity of the
registered mark and of the registration
thereof, of the registrant’s ownership of the
mark, and of the registrant’s exclusive right
to use the registered mark in commerce.
Such conclusive evidence shall relate to the
exclusive right to use the mark on or in con-
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nection with the goods or services specified

in the affidavit filed under the provisions of-
section 15 or, if fewer in number, the renew-

al application filed under the provisions of -
section 9 hereof, subject to any conditions

or limitations in the registration -or in such

affidavit or renewal application. 8uch con-

clusive evidence of the right to use the reg-

istered mark shsall be subject to proof of in--
fringement as defined in section 32, and

shall be subject to the following defenses or

defecta:”;

(2) striking out “services in” in paragraph
(a)andlnse.rtinxmneuthereof aervieelon
or mn- -

(S)nﬂkimout “trade or service” in para-
graph (4);

(4) striking out. “to users” in paragraph
(4);

(5) striking out “registration of the mark-
under this Act or” in paragraph (6) and in-
serting in lieu thereof “(A) the date of con-
structive use of the mark established pursu-
ant to section 7(c), or (B).the registration of
the mark under this Act if the application
for registration is tiled prior to the effective
date of the Trademark Law Revision Act of
1988, or (C)”; and

(B)addinzatt.heendoft.hembsecﬂon,
the following: )

“In addition, equitable principles, including
Iaches, estoppel, and acquiescence, where
applicable, may be considered and applied.”.

Sec. 31. Section 34 of the Trademark Act
of 1946 (15 U.8.C. 1116) is amended— .

(1) in subsection (a) by—

(A) striking out “of the registrant of =

“protected under this Act”; and
(B) adding at the end thereof the follow-

ing:

“However, no final judgment shall be en-

tered in favor of an applicant under section

1(b) prior to the mark being registered, if

such applicant cannot prevail without estab-
constructive use pursuant to section

(c).”; and

(2)In m.lbsectlon (c) by—

(A) striking out “proceeding arising” and
ingerting in lieu thereof "proceeding involv-
ing a mark registered”;

(B) striking out “decislon is rendered,
appesl taken or a decree issued” and insert-
ing in lieu thereof “judgment is entered or
an appesl is taken”.

Src. 32. Section 35(a) of the Trademark
Act of 1946 (15 US.C. 1117(a)) is amended
by striking out “of the registrant of a mark
Tegistered in the Patent and Trademark .
Office” and inserting in Heu thereof “pro-
tected under this Act”.

8ec. 33. Section 36 of the Trademark Act
of 1946 (15 U.S.C. 1118) is amended by—

(1) striking out “of the registrant of a
mark registered in the Patent and Trade-
mark Office” and inserting in leu thereof
“protected under this Act”; and

(2) striking out “registered mark” and in-
serting in lleu thereof “mark’’.

Szc. 34. (a) Section 39 of the Trademark
Act of 1946 (15 U.8.C. 1121) is redesignated
as subsection (a) of section 39 by inserting
‘“(a)” after “Skc. 39.”.

(b) Section 39a of the Trademark Act of
1946 (15 U.S.C. 1121a) is redesignated as
subsection (b) of section 39 by striking out
“Sec. 39a.” and Inserting in lieu thereof
‘“(b)”.

(c) Subsection (b) of section 39, as redesig-
nated herein, is amended by striking out
“gervicemarks’ each place it appears and in-
serting in lleu thereof “‘service marks”.

Sec. 35. Section 43(a) of the Trademark
Act of 1946 (15 U.S.C. 112b(a)) is amended
to read as follows:
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“(aX1) Any person who uses in commerce
on or In connection with any goods or serv-
ices. or any container for goods, any word,
terl_n, name, symbol, or device or any combi-
nation thereof, or who shall engage in any
act, trade practice, or course of conduct in
commerce, which—

“(A) is likely to cause confusion, or to
cause mistake, or to deceive as to the affili-
ation, connection, or association of such
person with another, or to the origin, spon-
sorship, or approval of his goods, services, or
commercial activities by another; or

“(B) by use of a false designation of origin
or of a false or misleading description or
representation, misrepresents the nature,
characteristics, or qualities of his or another
person’s goods, services, commercial activi-

“ties or their geographic origin;

shall be liable in a civil action by any person
who believes that he is or i8 likely to be
damaged by such action.

‘(2) The relief provided in this subsection
'shall be in addition to and shall not affect
those remedies otherwise avallable under
this Act, under common law, or pursuant to
any statute of the United States: Provided,
That nothing in this subsection shall be
construed so as to preempt the jurisdiction
of any State to grant relief in cases of
unfair competition.”.

Sec. 36. Section 43 of the Trademark Act
of 1848 (15 US.C. 1125) is amended by

- adding at the end thereof the following new
subsection:

‘“(cX1) The owner of & famous mark regis-
tered under the Act of March 3, 1881, or the
Act of February 20, 1905, or on the principal
register established herein shall be entitled,
subject to the principles of equity, taking
into account, among other things, the good
faith use -of an individual’s name or an indi-
cation of geographic origin, to an injunction
against apother person’s use in commerce of
a mark, commencing after the registrant’s
mark becomes famous, which causes dilu-
tion of the distinctive quality of the regis-
trant’s mark, and to obtain such other relef
as is provided in this subsection. In deter-
mining whether a mark is famous and has
distinctive quality, a court shall weigh the
following and other relevant factors:

“(A) whether the mark i fnherently dis-
tinctive or has become distinctive through
substantially exclusive and continuous use;

“(B) whether the duration xnd extent of
use of the mark are snbstantial;

“¢C) whether the duration and extent of

and publicity of the mark are
substantial; '

‘“(D) whether the geographical extent of
the trading area In which the mark is used
is substantial;

“(E) whether the mark has substantial

renown in its and the other person’s trading -

aree and channels of trade; and

‘“(F) whether the same or simflar marks .

arebelng1nedmbsta.ntlallybyt.hirdpar
%)Th.ereﬁattantshallbeenttﬂedonly

trant’s reputation or to cause dflution of the
registrant’s mark. If such willful intent is

proven, the registrant shall also be entitled

"to the remedies set forth in sections 35(a)
and 36 hereof, subject to the discretion of
the court and the principles of equity.

“(3) Ownership of a valid registration
under the Act of 1881 or the Act of 1805 or
on.the principal register established herein
shall be a complete bar to an action brought
by another person, under the common law
or statute of a-State, secking to prevent di-
lutlonofthedhﬁncﬁvenemofamark.
label, or form of advertisement.”.
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Sec. 37. Section 44 of the Trademark Act
of 1946 (15 U.S.C. 1126) is amended—

(1) by striking out “fees herein pre-
scribed” in subsection (2) and inserting in
lieu thereof “‘fees required herein”;

(2) by striking out “paragraph (b)” each
place it appears and inserting in lieu thereof
“subsection (b)”;

(3) in subsection (d) by striking out ‘“sec-
tions 1, 2, 3, 4, or 23” and inserting in Heu
thereof “section 1, 3, 4, 23, or 44(e>’;

(4) in subsection (dX2) by striking out
“but, use in commerce need not be alleged”
and inserting in Heu thereof ‘“including a
statement that the applicant has a bona
fide intention to use the mark in com-
merce”’;

(5) in subsection (dX3), by striking out
“foreing” and inserting in lieu thereof “for-
eign”;

(8) in subsection (e) by adding at the end
thereof the following: ‘“The sapplication
must state the applicant’s bona fide inten-
tion to use the mark in commerce, but use
in commerce shall not be reguired prior to
registration.”; and

(7) in subsection (I), by striking out “para-
graphs (c), (d),” and inserting in lieu thereof
“subsections (c), (d),”.

Src. 38. Section 45 of the Trademark Act
of 1946 (15 U.8.C. 1127) is amended by—

(1) amending the paragraph defining *re-
lated company” to read as follows:

‘“The term ‘related company’ means any
person whose use of a mark is controlled by
the owner of the mark in respect to the
nature and quality of the goods or services
on or in connection with which the mark is
used.”’;

) a.mznd.lnz the paragraph
“trade name” and “commercial name” to
read as follows:

“The terms ‘trade name’ and ‘commercial

merce and for which he applies for registra-
tion on the principal register established by
this Act, to identify and distinguish his
goods, including s unique product, from
thase of others and to indicate the source of
the goods, even if that source is unknown.”;

(4) amending the paragraph defining
“gervice mark” to read as follows:

8pO! e . .
(5) amending the paragraph defining “cer-

titication mark” to read as follows:

‘“The term ‘certification mark’ means any
word, name, symbol, or device or any combi-
nation thereof used by a person other than
its owner, or for which there is a bona fide
intention for such use in commerce through
the filing of an application for registration
on the principal register established by this
Act, to cegtify regional or other origin, ma-
terial, mode of manufacture, quality, accu-
racy, or other characteristics of such per-
son’s goods or services or that the work or
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labor on the goods or services was per-
formed by members of a union or other or-
ganization.”;

(6) amending the paragraph defining “col-
lective mark’ to read as follows:

“The term ‘collective raark’ means a
trademark or service mark used by the
members of a cooperative, an association, or
other collective group or organization, or
which such entity has a bona fide intention
to use in commerce and for which it applies
for registration on the principal register es-
tablished by this Act, and includes marks in-
dicating membership in a union, a.n associa-
tion, or other organization.”;

(7) amending the paragraph defining

mark’’ to read as follows:

“The term ‘mark’ includes any trademark,
service mark, collective mark, or certifica-
tion mark.”;

(8) amending the matter which appears
between the paragraph defining ‘“‘mark”,
and the paragraph defining *‘colorable imi-
tation” to read as follows:

“The term ‘use in commerce’ means use of
a mark in the ordinary course of trade, com-
mensurate with the circumstances, and not
made merely to reserve a right in a mark.
For purposes of this Act, a mark shall be
deemed to be in 'use In commerce (1) on
goods when it is placed in any manner on
the goods or their containers or the displays-
associated therewith or on the tags or labels
affixed thereto, or if the nature of the
goods makes such placement impracticable
then on documents associated with the
goods or their sale, and the goods are sold or
transported in commerce, and (2) on serv-
ices when it is used or displayed In the sale
or advertising of services and the services
are rendered in commerce, or the services
are rendered In more than one State or In
this and a foreign country and the person
rendering the services is engaged in com-
merce in connection therewith.

“A mark shall be deemed to be ‘aban-
doned’— !

“(1) when its use has been discontinued
with intent not to resume. Intent not to
resume may be inferred from circumstances.
Nonuse for two consecutive years shall be
prima facie evidence of abandonment. ‘Use’
means use made in the ordinary course of
trade, commensurate with the circum-
sta.nces.andnotmn.demerelyt,oreeervea
right in a mark; or

*(2) when sny course of conduct of the
owner, including acts of omission as well as
commission, causes the mark to become the
generic name for the goods or services or
otherwise to lose its significance as a mark.
Purchaser motivation shall not be a test for
determining abandonment under thiz sub-
paragraph..

“The term ‘dilution’ means the material
reduction of the distinctive quality of a

famous mark through use of the mark by

another person, regardless of the presence
or absence of (1) competition between the
users of the mark, or (2) likelihood of confu-
sfon, mistake, or deception arising from that
use.”. .

S8ec. 39. The Trademark Act of 1946 is
amended by adding at the end thereof the

following:

“Sro., 51. All certificates of registration
based upon spplications for registration
pending in the Patent and Trademark
Office on the effectlve date of the Trade-
mark Law Revision Act of 1988 shall remain
in force for a period of 10 years.”.

.Sec. 40. This Act and the amendments
made by this Act shall become effective on
thedateoneywxfterthedateoiemct—
ment of this Act.
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Mr. BYRD. Mr. President, I move to
reconsider the vote by which the bill
was passed.

Mr. THUORMOND. Mr. President, I
move to lay that motion on the table.

The motion to 1ay on the table was
agreed to.

RELIEF OF MARSHA D.
CHRISTOPHER

Mr. BYRD Mr. . President, I a.sk
unanimous consent that the Commit-
tee on The Judiciary be discharged
from further consideration of H.R.
1386 and that the Senate proceed to

- its immediate consideration.
The PRESIDING OFFICER. Is
there objection? The Chair hears
none, and it is 80 ordered.

The clerk will report.

The assistant legislative clerk read
as follows:

A bill (HLR. 1388) for the relief of Marsha
D. Christopher. -

The PRESIDING OFFICER. Is

- there objection to the present consid-
eration of the bill?

‘There being no objection the Senate
proceeded to consider the bill.

The PRESIDING OFFICER. The

bill is before the Senate and open to
amendment. If there be no amend-
ment to be offered, the question is on
ghﬂithirdreadingand passage of the

The bill (H.R. 1386) was ordered to a
third reading, was read the third time,
and passed.

Mr. BYRD. Mr. President, I move to
reconsider the vote by which the bill
passed

Mr. President, I move to lay that
motion on the table.

The motion to lay on the table was
-agreed to.

Mr. BYRD. Mr. President, I ask
unanimous consent that the Senate
companion bill, 8. 881, be indefinitely
postponed.

The PRESIDING OFFICER. With-
out objection, it is 80 ordered.

PLASTIC POLLUTION CONTROL
ACT OF 1987

Mr. BYRD. Mr. President, I ask
unanimous consent that the Senate
proceed to the immediate consider-
ation of Calendar Order No. 513.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

A bill (8. 1986) to study, control, and
reduce the pollution of aquatic environ-
ments from plastic materials, and for other
purposes.

The PRESIDING OFFICER. Is
there objection to the present consid-
eration of the bill?

There being no objection, the Senate
proceeded to consider the bill.

AMENDMENT RO. 1976

Mr. THURMOND. Mr. President, 1
ask that amendment No. 1976 be re-
ported by the clerk.
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The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:
. The Senator from South Carolina (Mr,
THURMOND), for Mr. CHAFEE, proposes an
amendment numbered 1976:
" 'Mr. THURMOND. Mr. President, I
ask unanimous consent further read-
gi%h?f the amendment be dispensed

The PRESIDING OFFICER. With-

" out objection, it i8 so ordered.

The amendment is as follows:

Strike out all after the enacting clause
and insert in lieu thereof the following:

FINDINGS

8xcrioN 1. The Congress finds that—

(1) plastic ring carrier devices have been
found in large quantities in the marine envi-
ronment;

(2) fish and wildlife have been known to
have become entangled in plastic ring carri-

€rs;

(3) non-degradable plastic ring carrier de-
vices can remain intact in the marine envi-
ronment for decades, posing a threat to fish
and wildlife; and

(4) eleven States have enacted laws requir-
ing that plastic ring carrter devices be made

from degradable material in order to reduce

litter and to protect fish and wildlife.
‘ DEFINTTIONS :

Sec. 2. As used in this Act, the term—

(1) “regulated item” means any plastic
ring carrier device which is made, used, or
designed for the purpose of packaging,
transporting, or carrying multipackaged
cans or bottleg, and which is of a =ize, shape,
design, or type capable, when discarded, of
becoming entangled with fish or wildlife;
and

(2) “naturally degradable material” means
a material which, when discarded, will be re-
duced to environmentally benign subunits
under the action of normal environmental
forces, such as, among others, biological de-
g;mpositlon. photo-degradation, or hydroly-

REGULATION

Sec. 3. Not later than 24 months after the
enactment of this Act (unless the Adminis-
trator of the Environmental Protection
Agency determines that it is not feasible),
the Administrator of the Environmental
Protection Agency shall require, by regula-
tion, that any regulated item shall be made
of naturally degradable material, which,
when discarded, decomposes within a period
established by such regulation. The period
within which decomposition must occur
after belng discarded shall be the shortest
period of time consistent with the intended
use of the i{tem and the physical integrity
required for such use. S8uch regulation shall
allow a reasonable time for affected parties
to come into compliance, including the use
of existing inventories.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

The amendment (No. 1976) was

to.

The PRESIDING OFFICER. The
bill {s open to further amendment. If
there be no further amendment to be
proposed, the question is on the en-
grossment and third reading of the
bill.

The bill was ordered to be engrossed
for a third reading, was read the third
time, and passed, as follows:
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Be it enacted by the Senate and House of
Representattives aof the United States of
AmaicainCopmaamnbled.

Secrion 1. The Congress finds that—

(1) plastic ring carrier devices have been
found in large quantities in the marine envi-
ronment;

(2)ﬂshnndwﬂd1ﬂehavvebeenknownt.o
have become entangled in plastic ring carri-

ers; :

(3) non-degradable plastic ring carrier de-
vices can remain intact in the marine envi-
ronmentfordecades.poainxut.hreatt.oﬂsh
and wildlife; and

(4) eleven States have enacted laws requir-
ing that plastic ring carrier devices be made
from degradable material in order to reduce
litter and to protect fish and wildlife.

DEFINITIONS

8rc. 2. As used in this Act, the term—
(1) “regulated item” means any plastic

‘cans or bottles, and which is of a size, shape,
design, or type capable, when discarded, of
becoming entangled with fish or. wildlife;
and

(2) “naturslly degradable material” means
a material which, when discarded, will be re-
duced to environmentally benign subunits
under the action of normal environmental
forces, such as, among others, biological de-
composition, photo-degradation, or hydroly-
sig, . )

REGULATION )

Src. 3. Not later than 24 months after the
enactment of this Act (unless the Adminis-
trator of the Environmental Protection
Agency determines that it is not feasible),
the Administrator of the Environmental
Protection Agency shall require, by regula-
tion, that any regulated item shall be made
of naturally degradable material which,
when discarded, decomposes within a period
established by such regulation. The period
within which decomposition must occur
after being discarded shall be the shortest
period of time consistent with the Intended
use of the item and the physical integrity
required for such use. Such regulation shall
allow a reasonable time for affected parties
to come into compliance, including use of
existing inventories.

Mr. BYRD. Mr. President, I move to
reconsider the vote by which the bill
was passed.

Mr. THURMOND. I move to lay
that motion on the table.

The motion to lay on the table was
agreed to.

Mr. CHAFEE. Mr. President, I am
very pleased the Senate has approved
S. 1986, as amended, a bill reported by
the Committee on Environment and
Public Works. This legislation will re-
quire that plastic six-pack yokes be
made from degradable materials, a re-
quirement which 11 States have al-
ready adopted.

I would like to note, Mr. President,
that this bill, as amended, has been
fully cleared with the chairman of the
Committee on Environment and
Public Works, Senator BuUrbpICK, and
the ranking member of this commit-
tee, Senator STAFFORD.

Also, the Society of the Plastics In-
dustry, the major group representing
the industry, has reviewed this legisla-



